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HENRY F. WERXER, D. J. 

The Receiver and the Debtors in possession of the D. H. 

Overmyer Corporations (hereinafter collectively called "Overmyer") 

appeal to this Court from judgments and orders of the Honorable 

1 

Roy Babitt, Bankruptcy Judge, made on August 6, 1974. The 

I-:- 

The Debtor is prosecuting this appeal with respect to 24 of the 
premises. The Receiver is not appealing the decisions in the 
following cases: Miami # 99; Pittsburgh I 4 & 5; Hartford I 2B; 
(footnote continued on next page) 


-4- 




// 


kftl ptcy Judge ordered the termination of leasee between Overmyer 
I landlord-appellees and required Overmyer to surrender 
possession of leased premises to the landlords. 

Ths organization and business activities of the Overmyer 
corporations are fully set forth in the opinion of the Bankruptcy 
judge. For the purposes of this appeal it will only be necessary 
to describe them briefly. 

Overmyer was in the business of long-term leasing of 
warehouse space from^landlords and short-term subleasing of such 
space to subtenants. Overmyer purchased parcels of land, arranged 
for financing and construction of warehouses on the properties, 
and then sold the warehouses to the landlords involved in this 
appeal under lease-back arrangements. The landlords were mainly 
investors content to play passive roles in the operation of the 
warehouses. Overmyer operated and maintained the premises, paid 
real estate and other taxes, and attempted to find subtenants in 
each case who would pay a higher rental than that which Overmyer 
owed to its landlord. 

The leases between Overmyer and the landlords were pre¬ 
pared by Overmyer, and were long-term, usually over 30 years in 


(footnote # 1 continuad from previous page) 

San Francisco « 8; El Paso * 1; Columbus # 2; Columbus # 4; and 
Jackson # 2. (Throughout the proceedings below each case was 
identified by the geographic location of the warehouse involved.) 

2 

Overmyer also owned approximately 20 properties in fee. 


— r ,— 








i* 

0 * 4 ' 




ntalP were calculated to give the landlord a fixed 
investment. In contrast, the leases between 
d the subtenants were short-term with rentals in 
,f the a..,ount paid by Overmyer. Overmyer's profits were, 

C 4* 

, h c ase, keyed to its ability to find subtenants. 

jn *’- 1 • 11 

Over a period of years, relations between Overmyer and 
the landlords deteriorated. A number of factors contributed to 
the landlord's disenchantment with Overmyer including: late 


rental payments, and in some cases nonpayment of rent» failure 
to pay real estate and other taxes; allowing insurance to lapse; 
and failure to make needed repairs. As a result, several land¬ 
lords began proceedings in state and federal counts to recover 
possession of their properties. Finally, on November 16, 1973, 
the parent corporation and approximately thirty-six of its sub¬ 
sidiaries- filed petitions for arrangements under Chapter XI of 
the Bankruptcy Act, 11 U.S.C. SS 701 et seg . (1970). A receiver 

t 

was then appointed to operate the businesii of the debtor and its 
subsidiaries. 


Since the leases between Overmyer and the landlords 
contained bankruptcy termination clauses, virtually every land¬ 
lord began proceedings to recover his property. The Bankruptcy 
Judge, pursuant to his equitable powers, stayed these proceedings 
After six months of testimony, he issued an opinion and orders 
awarding possession of the warehouse premises to the landlords, 
and upholding the validity of the termination clauses. 
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/ The appellants assert several arguments on this appeal. 

that the Bankruptcy Judge erred in refusing to exercise 
equitable power to prevent the forfeiture of the Ovenayer 
leases. Second, that it was error for the Bankruptcy Judge to 
include in his decision those cases in which the landlords did 
not rely on bankruptcy termination clauses to recover possession. 
And finally, that the Bankruptcy Judge failed to make appropriate 

findings of facts and conclusions of law. 3 i will discuss these 
arguments seriatim. 

Section 70 (b) of the Bankruptcy Act, 11 D.S.C. S 110(b), 
reads in pertinent part: 


Overmyer also makes two other arguments. First that 
decision of the Bankruptcy Judge in the case Kow^ Js ££pa 

Loeal 8 i T«°S SiSte * t ^o Wi w h his decisi °n in the cases on ^ 
was denied 3 th * landlord ’ s motion for possession 

arl or£^nt f ?n H reasons, according to Overmyer, that 

r 

Bankruptcy Judge's statements on pages 44-52—the Court is 
satisfied that Tampa # 3 is distiSgGishable from the cLm 
JE n^ al/ p ” ticularl y in view of the fact that there were 

UnequitabL^onL^r^^e'parfor^^debtor^ 6 " 06 ° f 0ther 

SI! ~-“‘-I-slss% 2 ss&u,' 
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an axpresa convenant [in a leaee] that . • . 
the bankruptcy of a specified party thereto 
or of either party shall terminate the lease 
or give the other party an election to 
terminate the same shall be enforceable. 

Overmyer in the first instance questions whether this section 

applies through section 302 of the Bankruptcy Act. 11 U.8.C. t 702, 

to a Chapter XI proceeding. This question, however, has been 

affirmatively answered in the Second Circuit. Queens Boulevard 

Wine * Liquor Corp . v. Blum , _ F.2d _ (June 11, 1974, 

Docket No. 73-1512, Slip Sheet Opinion at p. 4117). See also 

Speare v. Consolidated Assets Corp ., 360 F.2d 882 (2d Cir. 1966)y 

Geraghty v. Kiamie Fifth Avenue Corp ., 210 F.2d 95 (2d Cir. 1954). 

In addition appellants argue that even if section 70(b) 
is applicable to a Chapter XI proceeding, the B~nkru’:tcy Judge has 
the power, in his equitable discretion, to prevent the termination 
of leases containing bankruptcy default provisions. It is not 
every corporate entity, however, that can be successfully re¬ 
habilitated under Chanter XI, and not every Chapter XI proceeding 

< 

which requires such exercise of discretion. In re Webcor, Inc ., 

392 F.2d 893 (7th Cir.), cert , denied, 393 O.S. 837 (1968). See 
also SBC v. American Trailer Centals Co ., 379 U.S. 594, 618 (1965). 

If the plan of arrangement is feasible and if it appears 
that there are compelling equitable and policy considerations for 
preventing forfeiture, then the bankruptcy default clauses may be 
deemed inconsistent with the rehabilitative nature of a reorgan¬ 
isation proceeding. ?a«-.c!i 3 Bo a) ’.yar d Wine t Liquor Co . v. Blum , 
supra , at 4120? Weave r Hutson, 459 F.2d 741 (4th Cir.), cert . 








/s 


„ci m 472)» In re Fleetwood Motel Corp., 335 
409 U.S. M 

’ . 1464) i Smith v. Hoboken R.R., 328 U.S. 123 

( 3d Cir * *- - 

.. e auity historically has been the forum ir which 

I • 4 4 *») • M 

_ _. v he set aside, no one has suggested that when the 

torteitures majr 

itics appear to be evenly balanced or balanced on the side of 
the forfeiture the Court should grant such relief. 

In the cases on appeal, the learned Bankruptcy Judge 
listened to the testimony of Overmyer and the Receiver as well 
as to that of the landlords in some forty cases. On the record 
it would appear that for a period of years prior to its filing 
under the Bankruptcy Act, Overmyer's conduct with respect to 
many of the landlords formed a pattern of consistent ^failure to 
meet its rent, repair, mortgage and tax obligations. Just prior 
to filing its Chapter XI petitions, Overmyer made promxses with 
respect to remedying these defaults which could only have been 
made with an intention to deceive. This modus operandi is not 


An example of this type of conduct can be found in the Denver 
4 1 case. Overmyer had not paid rent to the landlord for 
the months of April, May, June and July of 1973. According 
to the landlord, Overmyer said he was in the process of 
arranging a loan, and that he would have the ir.^ney by October 
31, 1973. Transcript of hearings on Landlord 1 s Motion For 
Possession, Denver I 1, March 7, 1974, at 14. The landlord 
agreed to accept Overmyer's personal notes for the unpaid 
rent. A few days before the notes wore duo, O’ermycr tcld 
the landlord that his loan had not cc.me throve*-. and that he 
would need until November 20th to ma)ur the payments. Li. at 
17-18. On the 14th of November, the landlord c^lieJ o-err.yer 
and informed him that he would be coning to New Tor.' or. 
November 19th to collect his money. Ac th.it tir.-.- Overru'*er 
(footnote continued on next page) 
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to tho Court*. See D.H. OvertiYer Co v. Frick, 405 U.S. 174 
,1977). The record is berren, on the other hand, of any conduct 
on the part of the landlords which could in any way be described 
as unfair, overreaching or vexatious. 

Appellants cite several cases in which courts refused 
to order forfeitures. However, as the Bankruptcy Judge noted, 
these cases all involved strong elements of public interest 
against forfeiture. In the cases on appeal, no strong public 
interest is present. The Overmyer corporations are not publicly 
owned, and no substantial public benefit would result from their 
continued existence. Indeed the only ••public" interest in the 
Overmyer reorganization is that of its creditors, and nowhere 
hat it been denied that the landlord- represent the large majority 
of those creditors, both numerically anl financially. 

It is true, as appellants point out, that no public 
interest militated against forfeiture in Queens 3oulevard . supra . 
But it is also true that in that case other eruities existed on 
the side of the debtor wh^-h are not found ir. the cases at hand. 

In Queens Boulevard the debtor had defaulted on only one month's 


(footnote # 4 continued from previous 
assured the landlord that he would mak 
Finally, on the morning of the 19th, .. 
lord that the corporation had filed C; 
on Friday, November 16th. Id. at IS. 


page) 

payment. Id. at 18. 

vcrmyet told the land- 
epter XI proceedings 


Weaver v. Hutson, supra; 
Hoboken R.R ., supra . 


In re Fleec v ;.od, supra; Smith v. 


-10- 




^ n t, the landlord had suffered no financial loss as he had a 
security deposit to rely on, tender was subsequently made by the 
debtor and lastly, the debtor had been successful in his Chapter 
XI proceeding, and had produced an arrangement that was on the 
verge of confirmation. 

Here, cn the other hand, defaults were repetitive, 
long-standing,^and seriously impeded the financial position of 
the landlords. Negotiation on the continuation of the leases 
was an impossibility, for the experience of the landlords with 
Overmyer negated further forebearance. 

Overmyer also argues that if this Court affirms the 
decision of the Bankruptcy Judge, and the leases are terminated, 
the landlords will receive a "windfall." In view of tne short¬ 
term nature of the subleases and the expenses involved in 
operating the warehouses, this so-called "windfall" is largely 
illusory and does not shift the balance of the equities. 


6 

Testimony at several of the hearings showed that because of 
late rental payments by Overmyer, landlords often had to 
borrow money to make their mortgage payments. In a few cases, 
the warehouses were sold at tax sales, and had to be redeemed 
by the landlords. In most cases. Overmyer was obligated to 
make mortgage payments directly to the landlord's mortgagees. 
As with rental payments, these payments were frequently late. 

• 

7 

The record does not contain proof of the value of any "wind- 
^sLl." Both the receiver and the debtor append charts of pro- 
iected profitability to their briefs. The projected profits 
«;re cased on the assumption that the warehouses will be con¬ 
tinuously occupied over the lifetimes of the leases. Economic 
prognostication is difficult enough in the short run. Such 
(footnote continued on next page) 






The plan of arrangement proposed by the receiver in 
these case*, unlike the one involved in Queens Boulevard , has 
been rejected by the debtors' creditor committee and found to 
be highly unrealistic by the Bankruptcy Judge. The proposed 
plan of arrangement splits the Overmyer creditors into two 
classes of general creditors. Claarj 1 consists of landlords 
whose leases have not been terminated. Each landlord would be 
paid 100% of the amount due him in cash upon confirmation of the 
arrangement "or such other amount as may be agreed upon between 
the respective landlord and respective debtor," receipt to cure 
any and all alleged defaults. 

Class 2 creditors would consist of all other creditors 
including landlords already in possession of their respective 
properties. Under the plan they would be paid 1% of the amount 


* ? continued from previous page) 

of ^nts y tMrtC g «r f f^. When try } ng t0 precilct the condition 
?»L nt thirty or forty years into the future, in addition 

5eU Sr?fohJ n ^ Unn ^ 9 tho "^houses for each landlord may ’ 
period ?™^Z th ? th ° Se 0t 0verm y er - The landlords will 
? U L haVG ,° rene 9°tiate their leases or find new 
in *5* I i 1ar ^ et Place. While some landlords will un- 
war*^ 17 ***** lncreased Profits upon repossession of tne 
arehouses, it is pure speculation to say that all tne land¬ 
lords win receive a "windfall." 

SShm 000°aa bj fr tS t0 $ 20 ' 000 P e ^ Y*** allocation to 
This 1 u warehouse f °r administration expenses, 

inis figure was an approximation arrived at by the Court after 

ex P e ^ t testimony and arguments of all parties. 
lhA R v d notGd that thls fl -gure was considered "light" by 
, ? a !: k f uptcy Jad -i° and that When ho asked for objections tl 

As To "he S5SJ°Ji7 r ft i0n n ° r ‘" Vrire Wado - Transcript of Receiver 
rLl v Over-All Overmyer Administration Cost Applicable To 
Farh Property, April 18, 1374, at 85-89. 
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J( j every two months. The plan also provides for the merger 
of all the debtor corporations into one, the elimination of all 
guarantees of the Overmyer subsidiaries' obligations and the 
creation of a sixty day grace period for all deferred payments. 
There is no explanation in the plan as to how these payments are 
to be financed. 

Finally, it should be noted that the Queens Boulevard 

decision was an exception to the general rule of enforceability 

of bankruptcy forfeiture clauses. As the Court there statedi 

Our decision does not deprive Section 70(b) 
of its statutory effect in those cases to 
which it is applicable. Bankruptcy forfeiture 
provisions are necessary for the protection 
of landlords and generally are enforceable. 

We hold only that, under the particular 
circumstances of this case, termination of 
Queens' lease would be grossly inequitable 
and contrary to the salutory purpose of 
Chapter XI. Slip Opinion at *4123. 

Overmyer also argues that the Bankruptcy Judge failed 
to ma).e specific findings of fact with respect to each individual 
case. in five o* the cases landlords chose to rely on the rent 
default rather than the bankruptcy default clauses in their leases. 
Yet the same history of rent and tax defaults, failure to make 
repa^rn, ind ar t'.n pts to forestall dispossession marks these cases. 
In t:.o Richmond. >• 1 case tne landlord acted under the rent default 
clause :r. his and terminated the lease with Overmyer well 



•diol *:;. • 
• Fiv \ 

'-fij' ■ .. 

’ V 

. 190' ; 


j » 


t ; e pursuer..- 
vi, 3 25 L.S. 

<• 1 ,' tor. '_r' ■ 

• '-"lty'Cc, 

.•y Co. v. 


to t-.mi nation clauses 
.-nr, ( ’• 15 ); Sch cd.ba ton 
-. etc c.-.o., r :r.:rT7i 
. *> . : ’;."'ri , 326 F.2d 281 
tIv '.-V cKer , 67 F.2d 
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before the Chapter XI petition was filed. 

In another case (Camden # 2) the landlord sued for ana 
won possession because of rent defaults in a summary proceeding 
in New Jersey. Thereafter, upon a stipulation and a consent 
judgment in the amount of $137(068.92, he permitted Overmyer to 
re-enter the premises upon condition that if the judgment were 
not paid by December 31, 1973 the lease agreement would terminate. 
The landlord was induced to enter into this stipulation on the 
specific assurance of the debtor that "there was no bankruptcy 
contemplated and as they viewed it, it would not violate [his] 
right to possession at the end of the year if they didn't pay 
it." Landlord's Motion For Possession (Camden #2), April 11, 1974, 
at 14. The stipulation and judgment were signed on October 29, 

And filed November 9, 1973—only seven days before Overmyer began 
Chapter XI proceedings. 

In a third case (St. Louis * 2 and # 3) the attorney 
for the receiver admitted on the record that the equities for the 
landlord were far stronger than they had been in the Queens 
B oulevard case. Overmyer's defaults in rent and raxes for the 
St. Louis property were substantial. The landlord sent notice 
of default in May and notice of termination in June, 1973. Yet 
when the landlord thereafter commenced an action for possession, 
Overmyer entered a general denial, clearly a sham answer meant 
only to create delay. 

Likewise the history of Overmyer'a unpaid taxes and 
failure to repair the Columbus » 3 property caused the landlord 





to send notice of termination on August 22, 1973, three month* 
before the filing of Chapter XI petitions. The facts in the 
Denver # 4 case are much the same. In that instance the landlord 
was required to redeem his property at a tax sale because of 
Overmyer's tax defaults. As a result he too served notice of 
termination well before the start of proceedings under the 
Bankruptcy Act. In addition to the above difficulties, which 
appear throughout the transcripts of the hearings on each property, 
some landlords were obliged to sell personal assets or borrow 
from third parties in order to pay the mortgages on the ware¬ 
house premises. 

It is true that Overmyer's main assets are the subleases 
which it has arranged with subtenants in each of the premises 
affected. It is also true that the termination of the leases 
will deprive Overmyer of its business. Five of the leases, however, 
are now terminated, or subject to termination, not under the 
bankruptcy clause but because of a course of conduct pursued by 
Overmyer which was designed to try the patience of even the most 
long-suffering owner. That patience was understandably exhausted 
by the various events outlined above. Thin Court cannot see how 
in equity or in law those leases can now be resurrected. 

The fact that the Bankruptcy Judge did not in each case 
make separate findings of fact was neither an abuse of discretion 
nor a clearly erroneous decision. The essential findings with 
respect to the leaseE terminated b; the landlords before and after 
the filing of Chapter XT petition!* are coi.ia.ncd ir. Judge Babitt s 




JLJ. 


memorandum decision at pages 9, 10 and 11. These findings Tre 

sufficient under Bankruptcy Rule 752 for they afford a clear 

understanding of the grounds on which the Bankruptcy Judge based 

his decision. It was not necessary that he set forth specific 

findings with respect to each individual property. Woodmar 

ggg Uy Co . v. Julius , 307 P.2d 591, 593 (7th Cir. 1962). See 

also In re Metropolitan Realty Corp .. 433 F.2d 676, 679 (5th Cir.), 

10 

cert , denied , 401 U.S. 1008 (1970). 

This Court is convinced that there was no clear error 
by the Bankruptcy Judge with respect to the facts. It is equally 
persuaded that upon those findings the question which Judge 
Ba v itt was required to decide was one of law, i.e., whether upon 
the facts of this case and prior decisions in this Circuit he 
should exercise his discretion in equity to set aside the termina¬ 
tion of the leases, whether terminated before the Chapter XI 
petitions or thereafter. 


This Rule is an adaption of Rule 52 of the Federal Rules of 
C-vii Procedure. 

10 

The cases cited by the appellants, In re Gentile . 107 F. Supp. 
'*7^ * D ' K -* 1952 )f and In re Ulrico PevelopmentT 311 F. Supp. 

I .' c >3 (D.P.R. 1970) are distinguishable. In Gentile , the 
rc.t-ree declined t.o consider testimony offered by the Trustee 
as ro certain financial books of the bankrupt. The district 
c.urt concluded that the referee was not justified in declining 
t:. c'nsthe testimony and remanded for a supplemental 
report. 07 Supp. at 476. in Ulr ico , the district court 
3y- c /° b.-.d already made one remand to the referee with in 3 truc- 
fthat c transcript or summation of the evidence be made, 
riifereo mn remand simply affirmed that no transcript was 
_ (it ‘j .n et'-, c on tinued on next page) 
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His power to restrain repossession in the five cases 

where the lease had already been terminated prior to the filing 

of Chapter XI petitions was limited. As Judge Weinfeld stated 

in In re Lane Foods, Inc ., 213 F. Supp. 133, 136 (S.D.N.Y. 1963)i 

Since the debtor here was in possession, the 
Bankruptcy Court has the power to enjoin the 
threatened ouster for a reasonable period, 
if necessary, to effectuate the object of 
the Chapter XI proceeding. This, of course, 
does not mean that the debtor is entitled to 
remain in possession until the proceeding 
is consummated .... 

It is a common situation for a debtor 
to be in default in payment of rent 
under a lease, and for the landlord 
thereby to have the right to recover 
possession of the premises and to 
terminate the lease. The filing of 
a Chapter XI proceeding does not 
deprive the landlord of that right, 
although the court throu<£tits in¬ 
junction powers may delay the en¬ 
forcement of the landlord's remedy. 

S. Collier, Bankruptcy, 11 3.15 n. 15 
(14th ed. 1942) . 

The record in the five cases presented no evidence of 
fraud or overreaching which might call for resurrection of those 
leases, and consequently Judge Babitt's decision not to exercise 
his equitable power was clearly the correct one. 

The evidence with respect to the other cases demonstrates 
a course of conduct on the part of Overmyer which warrants the 
exercise of discretion in the landlords rather than appellants' 


(footnote # 10 continued from previous page) 

made. There were no findings on which the court could make a 
decision. In the cases on this appeal, the Bankruotcv Judae's 
opinion and rne rrroro or t.nn aruoneedings are more tnan ade¬ 
quate to enable this court to j',ake its decision. 



otv-a-* 


-or. Thi. i. ..P.ci.uy '.o in light o, the proper pl.„ of 
^organization which einply c . nnot be characterl2ed „ fea . lbl „_ 

11 la tho conclusion of thi. Court therefor, that there wa. no 

discretion on the part of the Bankruptcy Judge in failing 
his discretion in favor of the appellants. It is 
thlS " uurt s con clusion^that Overmyer, because of the nature 
business operations, and its failure to meet its several 
obligations, simply cannot be rehabilitated. 

The conclusions of law of the Bankruptcy Judge are 
correct. His orders are in all respects affirmed. 

i 

Dated: New York, New York 
September 27, 1974 


TT. S. D. J. 


11 

The Overmyer empire 
Si:overne Conrt: note 
vh.-t compel: ’ h id be 

ift thirty states. " 
j?n (1972). 


w u a product of rapid expansion. As the 
i i««rlier case involving Overmyer, 
if- in three years . . „ 180 warehouses 
0}-eriayer_Co. v . Frick , 405 U.S. 174, 
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ROY BABITT, Bankruptcy Judge: 

The parent debtor and forty of its subsidiaries 
each filed its own petition for an arrangement under 
the provisions of Chapter XI of the Bankruptcy Act, 
Sections 301 et^_ seq. , 11 U.S.C. §§701 et^_ seq. 

Shortly after the filing of these petitions, a 
receiver was appointed by a Judge of the District 

Court to operate the business of the debtor and those 

t 2 
subsidiaries set forth in the above caption. 

, At the onset, it is necessary to broadly structure 

the main business of these companies, which, for 

purposes of facility, will be considered as the business 

3 

of the parent debtor. The debtor is engaged in 


1 

These were original petitions under Section 322, 

11 U.S.C. §722 , as no proceedings were pending 
when the jurisdiction of this court was invoked 
Compare Section 321, 11 U.S.C. §721, which contem¬ 
plates the filing of a petition for Chapter XI 
relief during the pendency of a bankruptcy. 

2 

Two of the petitions have been dismissed; sr»rae 
are not affected by this decision which covers 
disputes arising in twenty of the cases as will 
be seen. 

3 

The court uses the singular "debtor" to denote 
each of the debtors involved in these controversies 
since "the identity and individuality of the 
respective corporate entities are not relevant here " 
P- H Overmyer Co. v. Frick Co. . 405 U.S. 174 (1972) ” 
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the business of long term leasing of warehouse 
space from landlords under lease-back arrange¬ 
ments and short term subleasing, of such space 
to subtenants at rentals in excess of that pay¬ 
able by the debtor to its landlord under the lease¬ 
back. This business began when the debtor 
purchased parcels of land and arranged for the 
financing necessary for it in order to 
construct a warehouse on the land. In the 
finished structure, the debtor would lease 

space to others or operate a public warehousing 

4 

enterprise for itself. When the newly con¬ 
structed warehouses had thus become viable, 
the land and buildings were sold to an investor 
subject, of course, to the outstanding encum¬ 
brances. Under the terms of the sale, the debtor 
would take back a lease from the purchaser in 
a typical lease-back situation, and the debtor 
would continue to operate the warehouses, 
collecting from the subtenants the rents called 
for by the leases between the debtor and the 
subtenants while the debtor would pay to the 

4 

The public warehouse aspect of the debtor's 
business was terminated shortly after the 
Chapter XI petitions were filed. 
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landlord-purchaser the amounts reserved by the 
sale and leaserback instruments. In the lease¬ 
backs the typical lease was a net-net lease 
whereby the landlord-purchaser was to receive 
fixed rent fron the debtor during the life of 
the lease, the term of which was usually in the 
vicinity of thirty years including two option 
periods, but with a reduced rent to be paid by 
the debtor during those option periods. Under the 
net-net leases the debtor, as tenant, was oblig.ed 
’to maintain the property and usually to pay ail 
real estate and other taxes as well as mortgage 
payments. It is noted here that while the lease 
between the debtor and the landlord-purchaser 
covered, with the options, a rather extensive 
period of time, the debtor's subleases with sub¬ 
tenants occupying the warehouse facilities were for 
short terms, and the total of the rents were in ex¬ 
cess of the amount due the landlord-purchaser under 
the terms of the sale and lease-back to the debtor. This 





complex and widespread warehousing enterprise 
was described to the Supreme Court as "having 
kuf It in three years ... 130 warehouses in 
thirty states."' D. H. Overmyer Co. v. Frick Co. 
405 U.S. 174 (1972) at 179. Thus the business 
of the debtor, once it had terminated its own 
public warehouse operation, was basically that 
of landlord to subtenants, its profit in this 
operation being generated by the difference 
between the aggregate of the rents due under 
the subleases in a given warehouse and the 
amount for which the debtor was liable to the 
landlord-purchaser. It was expected, as the 
option terms disclose, that during the option 
periods the debtor would generate larger income 
from its subleases during a period when its own 
payment to the landlord-purchaser was reduced. 

On their part the landlord-purchasers received 
a substantial fixed income on their investments 
and whatever benefits the intricate tapestry 
of the internal revenue law might bestow on 
purchaser-lessors. There is evidence in the 





record that by late 1973, the debtor'c empire 
had been enhanced from the 180 warehouses noted 
by the Supreme Court to well over 200. 


When the Chapter XI petitions were filed, 

virtually all of the debtors were in substantial 

5 

arrears to these landlord-purchasers. While 
the total amount of the arrearages has not been 
exactly ascertained, it is nowhere in dispute 
that the sum is well in excess of $12,000,000, 
and the landlord-purchasers represent the largest 
of the creditors, by far, with whom the debtor 
hopes to deal in these arrangement proceedings. 

At the time the petitions were filed the landlord- 
purchasers presented varying fact patterns in 
connection with what seems, from the record, 
to have been a continuing dialogue between them 
and their respective debtors concerning non¬ 
payment of rent or otherwise denominated amounts 
reserved under the lease-backs, nonpayment of 
taxes, default of mortgage payments, lapse of 


5 

The debtor also owned approximately twenty 
properties in fee. The payment due under 
many of the mortgages on such properties 
were in substantial arrears when these 
Chapter XI petitions came to this court. 



insurance, non-repairs, etc. Some of the 

landlords had already been given possession 

in State Court proceedings. Some landlords 

had been given an assignment by the debtor of 

all rents due from the debtor's subtenants. 

For some properties, receivers had been appointed. 

Some landlords had begun proceedings in State 

Courts to regain their property but further 

proceedings to regain possession were stayed 
6 

by this court. Upon the filing of the petitions, 
this court entered orders staying the continuation 
or commencement of proceedings against the debtor 
affecting its property, it being clear that the 
leases between the debtor and the purchaser- 
landlord and the subleases between the debtor 
and the warehouse operators were assets of these 
estates and therefore subject to the court's 
protection. 


6 

The caption of this action sets forth the 
name of the parent and all its subsidiaries 
in various states in which warehouses are 
operated by the particular corporate debtor 
under lease-back arrangements. The separate 
corporations appear to have contemplated the 
operation of the debtor in a particular 
state so that, for example, the Minnesota 
company would refer to warehouses in Minnesota. 
Not all of these debtors are involved in the 
instant litigation. However, for convenience 
the court captions this decision in keeping ’ 
vith the separate petitions filed by each of 
the companies operating under lease-back ar¬ 
rangements . 



Within days of the filing of the petitions, 
virtually every landlord-purchaser began 
proceedings before this court either to recover 
its particular warehouse or to be “permitted 
to proceed in other courts to recover such 
property. The litany was the same. The 
debtor was in substantial default in the 
payment called for by the net-net leases, that 
the properties were in need of repair for 
want of which the landlord's estates were 
being impaired, that mortgage foreclosures 
were threatened, that adverse tax action was 
being taken because of the debtor's default 
of the payment of taxes, that the landlords 
Were obliged to make payments just to 
preserve the property, and that not only did 
the defaults by the debtor in making the pay¬ 
ments constitute such default as to justify 
a conclusion that the leases had thereby 
terminated but the filing of the Chapter XI 
petitions by these debtors also constituted 
the happening of such event as to support the 
conclusion that the leases had terminated for 
that reason. 

The response by the receiver, usually 
joined in by the debtor, was almost invariably 
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the same, and while the defenses ran the gamut 
from assertion of waiver of breach to inadequate 
notice of termination and estoppel, these were 
not seriously pressed. Rather, the main line 
of defense by the receiver and debtor was pitched 
to the proposition that to grant relief to thi 
landlord-purchasers would amount to granting 
them a windfall contrary to the equitable 
jurisdiction of this court and, therefore, 
inimical to the Chapter XI proceedings them- 
selves. The reasoning ran as follows: the debtor 
was not only the beneficiary now of monies from 
its subtenants in excess of that promised to 
the landlord 1 purchasers under the net-net 
leases, but the enhancement of those amounts 
during the option periods would be significant 
with the result that the landlord-purchasers 
should not be given the benefits of such abun¬ 
dance merely because the debtor was in sub¬ 
stantial default and had invoked the jurisdiction 
of this bankruptcy court to achieve rehabilitation. 

On their part, the landlord-purchasers press 
for recovery by insisting on their right to 


V 







enforcement of a right given by their contract 
with the debtor and that such right is not to 
be defeated by the filing of a Chapter XI pe¬ 
tition. Moreover, they say that once give n their 
right of enforcement of something bargained for 
and for which adequate consideration ran, this 
court's equity power to continue the debtor in 
possession of the subleases should, if avail¬ 
able at all, not be exercised in view of the 
Substantial prejudice which has already resulted. 

• In the continuing solicitude for a debtor 
in the Chanter XI process and mindful of a fair 
sampling of cases touching upon the court's 
equity power to obviate forefeiture, the court 
took testimony in each case concerning the 
P ro -itability of the subleases between the 
debtor and its subtenants in light of the 
amounts of repairs generally allocable to keep 
a property useful, specific extraordinary 
repairs which might have to be made on certain 
properties and the charge to each property 
under the overall administration of the farflung 
warehouse empire run by the parent debtor 
including some of the receiver's costs, e.g, . 
insurance coverage. 




Those trials have been concluded during 
the six months or so that the receiver has been 
operating those warehouses which have not been 
abandoned to the landlords as a business decision 
by the receiver and the debtor or which were sold 

under the direction of the court and which 

• 7 

resulted in some equity to the debtors. 

There appears to the court to be no need to 
separately find the precise amount of the debtor's 
default in each property or the amount of repairs 
or the extent to which the debtor profits from 
its subleases. Suffice it to note that the 
receiver and the debtor, wisely, have chosen to 
litigate these twenty disputes in all of which 
the sublease operations of the debtor yield a 
substantial profit. Rather, having concluded 
the taking of testimony, the court is satisfied 
that the issues raised here are primarily legal 
ones on the totality of the evidence adduced 
at the trial. 


This decision affects some twenty properties 
in which the landlord-purchasers seek recovery. 

I note that the debtor has reduced its square 
e ^0,000,009 to approximately 

5,000,000 since these proceedings started. It 

1 ° n °u!r d here thac the receiver’s 
efforts to keep his payments to the landlord- 

purchasers current during his stewardship have 
been successful but with a four to six week lag 

by late G June ~' 6 ' May USe and occu P anc y was paid 








This cas> does not turn on resolution of the 

issue whether or not termination clauses such 
8 

as those here, are enforceable in these Chapter XI 


The termination clause typical to these contro¬ 
versies reads as follows: 

" ARTICLE XV 

CONDITIONAL LIMITATION - - DEFAULT PROVISIONS 

Section 15.01 Any of the following occurrences 
or acts shall constitute an event of default under 
this Let Lease: (a) if Tenant (regardless of the 
pendency of any bankruptcy, reorganization, receiver¬ 
ship, insolvency or other proceedings, in law, in 
equity, or before any administrative tribunal, which 
have or might have the effect of preventing Tenant 

w°?i C 2 m ?!' yin8 With the terms of this Net Lease) 
r'/in? 1 : t0 make an y Payment of net rent within 
ten (10) days after such payment is due, or (ii) 

make any payment of additional rent or any other sum 
herein specified to be paid by Tenant within ten (10) 
days after such payment is due, or (iii) observe or 
perform any of Tenant's other covenants, agreements 
? r ji§ atl ° ns hereunder, within ten (10) days after 
Landlord shall have given notice to Tenant specifying 
such default (or in the case of a default or contin- 
gency which cannot with due diligence be cured within 
such ten (10) day period, or in the case of a default 
due to the acts or lack of action of any sub-tenant 
on the Demised Premises), if Tenant shall fail to 
proceed promptly to cure the same and thereafter 
to prosecute the curing of such default with all due 
diligence, it being intended in connection with a 
default not susceptible of being cured with due 
diligence within ten (10) days that the time of 
Tenant within which to cure the same shall be extender 
orsuc “ period as may be necessary to complete the 
curing of the same with due diligence, or (b) if 
Tenant shall file for reorganization or for an ar¬ 
rangement pursuant to the Bankruptcy Act of the 
United States or shall be adjudicated a bankrupt or 
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proceedings. Section 70b of the Bankruptcy 
Act, 11 U.S.C. §110b, a new provision in the 
1938 revision of the Act of 1898, popularly 
styled as the Chandler Act, but "declaratory 
of former law, 4A Collier on Bankruptcy (14th 
ed.) T70.44[3], reads, in pertinent part, as 


rollows 


£tty*ShS» led Party th «et° « of"either^ 
thl Lt hal1 terminate the lease or give 

sai^^i^enforcible 0 " 1011 to 


This section, seemingly clear on its face as to 
Congressional purpose, means nothing if its 
essential significance is not to reject the 
notion that -the language used is not to be 


benefit n of°its h cJedi?ors an as f i f" menC • fo T the ' 

writing its inability to pay^ts in 
as they become due, or (c) if ! r^f 8 generally 
or liquidator of Tenant of all' or » ^’ Crustee 
part of the nroDPrrv 311 ° r 3 substa ntial 

Premises shall be apnointed 3 ? 1 ' ° r ° f the Denised 
brought by Tenant or if arv 3 ? y P roceed ing 
trustee or liquidator shaU^e^ r ? cei «r, 
any proceeding h-ronov t- j be a PP Q1 nted in 
any such receive™ i ,f 8aIn!t , Te " ant and if 

not be discharged '«ithi“thirtJ (M? a da3 Sh ? U 

such appointment, or (d) if thpri k da ^ S after 
of attachment on the IpLlC ^ be a lev y 
hereunder which Is not tnterest of Tenant 

(30) days (provided £ dlscl >arged within thirty 

In the s^e'Zner as oroJideH y f COn f eSt Sarae 
Section 6.05 he?eSf) o? ?e) if tZ a in 

Premises shall havp Kaon i « the Demis ed 

unattended for thirty MOWn unocc upied and 

nii.cy (JO; consecutive days." 




accorded the meaning which the words spontaneously 
yield. 


9 

Section 70b was amended in September, 1962 by 
Section 9 of Pub. L. 87-681. The purpose of the 
amendment is explained in House Report Ho. 1208, 

87th Cong., 1st Sess., (1961) at 7. That explan¬ 
ation and the main amendment are irrelevant to 
the issue here. Strangely, however, and without 
comment, the clause of Sectior 70b, quoted above, 
underwent what appears to be a grammatical change. 
P r i° r to this 1962 amendment, the clause at issue 
here read as follows: 

"(B]ut an express covenant that an assign¬ 
ment by operation of law or the bankruptcy 
of a specified party thereto or of either* 
party shall terminate the lease or give 
the other party an election to terminate 
the same shall be enforceable." 

In the absence of expression by Congress as to 
the reason for the change in the verb structure, 
two assumptions are possible. The first - that 
in re-writing Section 70b, the change sounded 
better or the draftsmen thought so. The second -- 
that Congress limited the reach of the hortatory 
shall be" to a potentially permissive "is." But 
the use of 'shall" in legislation has never inhibi¬ 
ted reading the more permissive "may" into the 
section. See Judges and Legislators , a speech 
by Mr. Justice Douglas delivered at the Centennial 
of Columbia Law School, printed in Legal Instituti ons 
Today and Tomorrow , Columbia University Press, (1959), 
PP- 274 et. seq. In any event, the court will 
treat the change as an intended one, so that proper 
focus may be given to the arguments concerning 
the court's equity power to avoid forfeiture. 
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The judicial gloss has not limited the reach 
of the clause and any suggestion otherwise fails. 

In Einn v. Melgban, 325 v s 300 (m/i) the 
Court, construing Section 70b. acknowledged that 
•n express covenant of forfeiture has long been 
held to be enforceable against the bankruptcy 
trustee," at 302. and concluded that it was no 
less so because in that case It was sought to 
be enforced against a Chapter X reorganisation 
lessee-debtor. While this case involves a lessee- 
debtor seeking arrangement under the provisions 
of Chapter XI. Section 70b is no less applicable. 
This is so because Section 302 of the Act, 11 U.S.C. 
1702. says so, as did the Court of Appeals for 
this Circuit less than two months ago In the Matter 
Queens Boulevard Wine ana , . lquor CorD v ^ 


et. al.. 


F. 2 d 


(June 11, 1974 , Doc k et IIo 


73-1512, slip sheet opinion at p. 4117), and about 
which more later, and as earlier decisions had, 

—— V ' Consolidated Assets Corp 360 F.2d 382 
(2d Cir. 1966); Geraghty v. Kiamie Fifth 
Corp^, 210 F.2d 95 (2d Cir. 1954). 

Accordingly, the court agrees that the clause 
in Section 70b which lies at the heart of this case 
not only applias in these Chapter XI proceedings, 
but is to be given the plain meaning conveyed. 

Contention otherwise is foreclosed as a lltigable 
Issue. 







The receiver and the debtor do not maintain 
that the cast of the termination clause at issue 
here is insufficient to bring this case within 
the reach of the language of Section 70b. The 
provision of these leases is clear and unequivocal 
in its import and leaves no room for the court 
to strain to construe it narrowly to prevent 
Ehe forfeiture which must follow if the intent 
as expressed by the language is clear. And if 
anything is an express covenant within the meaning 
of Section 70b, this termination clause is that. 

It is true that as a general rule, in the 
absence of an express stipulation or proviso 
for termination or forfeit;' o . ' the breach 

by a lessee .of the covenants or stipulations 
of a lease does not work a forfeiture of the term, 
and the landlord's remedy is by way of a claim 
for damages. 49 Am. Jur.2d §1020. These debtors 
saw fit to provide clear and express language 
regarding termination for certain described 
breaches of the provisions of the leases. 

The receiver and the debtor refrain, and wisely 
so, from suggesting that the termination clause, 
resulted from unequal bargaining power, with 
the debtor as the underdog. Uor is it clained 
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that .the debtor was unaware of the impact of 
or potential reach of the clause it uniformly 
included in its business dealings with these 
landlord-purchasers. While it is true that 
the debtor could not predict with accuracy its 
financial plight years hence, this inability 
does not militate against reading the language 
as written. Certainly there is no rule against 
reading plain language plainly particularly 
where it refers to a position frequent in landlord- 
tenant relationships-and where the debtor, as 
the architect of the relationship, and a sophis¬ 
ticated one at that, included the clause which 
it now finds so offensive and inhibiting. 

Nor do £he receiver and the debtor seriously 
press the Court to find waiver by or estoppel 
of the landlords; in any event the evidence of. 
record is insufficient to support a finding 
that either of these events has occurred. 

Rather the battle lines were drawn on the 
theory that an otherwise enforceable lease termin-. 
ation provision is rendered unenforceable in 
a bankruptcy case "when compelling equitable 

and policy considerations so require," In the 
Matter of Queens Doulevard Wine and Liquor Corp. , 


supra. , slip sheet opinion at 4120, particularly 



since, as the court has been reminded again and 
again, it applies equitable principles. Bank 
of Marin v. England . 389 U.S. 99, 103 (1966). 

In short, the receiver and the debtor maintain, 
over the vigorous objection of these landlords, 
that, notwithstanding the statute and the cases 
cited, this court is called upon to determine 
equities, a process which here leads to a dif¬ 
ferent and favorable result. Cf. , Haller v. 

Esperdy . 397 F.2d 211 (2d Cir. 1968). 

Simply stated, the debtor argues that given 
the congenial atmosphere of the rehabilitation 
purpose of Chapter XI, and a natural reluctance 
by an equity court to enrich these landlords 
at the expense of the debtor and its other 
creditors, the court should turn the landlords 
back and give the debtor a chance to confirm 
an arrangement with all of its creditors. 

And so I turn to that issue. 

While it may be true that "equity always 
leans against them" [forfeitures], Henderson v. 
Carbondale Coal and Coke Co. . 140 U.S. 25, 33 (1891), 
it is no less true that such is not an absolute 
or inflexible rule nor that every forfeiture 
is "harsh and oppressive" in the words of 
Circuit Judge Van Devanter (as he then was) in 
Brewster v. Lanvon Zinc Co. , 140 Fed. 801, 819 
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(8th Cir. 1905). This general expression has 
lost none of its vitality. Jernigan v. Allstate 
Insurance Co. . 272 F.2d 857 (5th Cir. 1959); 

In re Clerc Chemical Corp. . 142 F.2d 672 (3d Cir. 
1944). In the face of such Janus-like statements 
it is not surprising that there is no dearth 
of cases on either side of the question. Thus 
Smith v. Hoboken R.Co, . 328 U.S. 113 (1946); 

Weaver v. Hutson , 459 F.2d 741 (4th cir. 1972); 
cert, denied 409 U.S. 957 (1972), over a vigorous 
dissent by Mr. Justice White, 409 U.S. at 957, 

’who wondered whether or not the Court of Appeals 
had overruled Finn v. Meighan ; In re Fleetwood , 

335 F.2d 857 (2d Cir. 1964); In the Matter of 
Queens Boulevard Wine and Liquor Coro. , supra, , 

_ F.2d _ (2d Cir. 1974); and In re Lane Foods , 

213 F.Supp. 133 (S.D.N.Y. 1963), have all declined 
immediate forfeiture. On the other hand Model 
Dairy Co, v. Foltis-Fischer . 67 F.2d 704 (2d Cir. 
1933); Schokbeten Industries, Inc, v. Schokbeten 
Products Corp. . 466 F.2d 171 (5th Cir. 1972); and 
F.J.M. Realty Corp. v. Ruggieri , 326 F.2d 281 
(2d Cir. 1963), stand in the vanguard of cases 
enforcing the forfeiture resulting from enforcement 
of clear termination clauses. 

"T75 


Now the 10th Circuit 



While the debtor places magnified emphasis 
on the Queens Boulevard Wine and Liquor case, 
it presses for denial of the landlord's motion 
by relying also on Smi th v. Hoboken R.Co. , 

Weaver v. Hutson , and In re Fleetwood , all supra. 

In each of these cases there was present a strong 
public interest which militated against forfeiture. 
The judicial tenderness shown the reorganizing 
debtors in those cases was not based on solicitude 
for them but rather in an abundance of concern for 
the public. Smith involved a plagued railroad, 
an enterprise always of concern to Congress and 
the courts because of its impact on the nation. 
Palmer v. Massachusetts . 308 U.S. 79, 37 (1939). 
Weaver and Fleetwoo d both involved, in Chapter X 
proceedings, large public investment in those 
debtors and an expression of concern by the 
Securities and Exchange Commission that enforcement 
of the termination clauses would end the debtor's 
operation to the detriment of the public debt. 

While it is true that in Weaver the court declined 
to grant a "windfall" possession to the pressing 
landlord, the concern there was for the public 
investors who would be wiped out unless there was 
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a res which the debtor could'operate en route 
to successful reorganization. 

The debtor here is not seeking reorganization 
under Chapter X. Indeed, in the absence of 
public debt or public holding of its stock, 
the appropriate vehicle is the Chapter XI 


statutory scheme* which it chose. SEC v. American 
Trail er Ren tal^, 379 U.S. 594, 613-618 (1965). 
But while Chapter XI may have the laudable purpose 
of rehabilitating strapped debtors, it is no 
.guarantee of continued existence to every plagued 
company. In re Ueb cor, Inc. . 392 F.2d 893 


(7th Cir. 1968), cert, denied 393 U.S. 837 
(1963) sub^ nonu Silver, Inc, v. Uebcor, Inc, 

It is certainly no guarantee that this court's 
broad power of injunction under the scheme of 
Chapter XI will be utilized to bar the landlords 
from their property under clear and plain speaking 
bargains made with debtors whose financial condition 
may nave become precarious years later and where 
the landlords have been seriously impeded, a fact 
noted by Judge Brieant of this court in flatter 
o f Unishons, Inc. ,, unreported, 73 B 1208 (S.D.H.Y. 


March 4, 1974), affirmed without comment on this 

point, 494 F.2d 639 (2d Cir. 1974), and very much 
present hero 





And even Matter of Lane Foods. Inc. . 213 
F.Supp. 133 (S.D.N.Y. 1963), seems to recognize 
that relief to the debtor there would have to 
come from the bankruptcy court's equitable power 
to enjoin a pressing landlord "to stay an eviction 
and to afford the debtor a reasonable opportunity 
to re-negotiate with his landlord or to find new 
premises...," at 136. (Emphasis supplied.) Judge 
VIeinfeld did not hold that the termination clause 
meant less than the .landlord there supposed it did. 
He merely deferred enforcement by the landlord on 
facts much more appealing from that debtor's 
standpoint; and even such exercise of restraint would 
not guarantee to the debtor that the landlord's 
constrained forebearance would continue after the 
court's jurisdiction had come to an end. The single 
restaurant entrepreneur in Lane Foods was given no 
assurance by the court that the landlord would 

negotiate a new lease in place of the one Judge 

% 

VIeinfeld thought had terminated. 


So, in the final analysis, debtor's emphasis 
on Matter of Queens Eoulevard VJine and Liquor, Corn. . 

- F-2d _ (2d Cir. June 11, 1974) is well placed 

for, under the particular circumstances" there 






26 


present, a divided Court of Appeals panel found 
persuasive the holdings in Weaver v. Hutson and In 
re_ Fleetwood Motel Corn.. both discussed, supra. , 
that "a lease termination provision [is] unenforce¬ 
able when compelling equitable and policy consider¬ 
ations so require,” slip sheet opinion at 4120. 

But the facts present there are not the 
facts present here. In Queens Boulevard as in 
L ane Foods _, the debtor conducted its business from 
a single site, the site which that landlord 
sought to reclaim. .There was virtually no impedance 
of the landlord for rent arrearage was but one 
month, and there was a security deposit available 
to the landlord for application against due rent. 
Tender was once made on certain conditions which 
.the landlord found to be satisfactory but later 
refused by a landlord motivated by visions of.a 
more affluent tenant for the premises. Finally 
that .debtor's arrangement stood on the verge of 
confirmation by reason of the debtor's success in 
its Chapter XI operations. Moreover, the Court 
of Appeals found evidence which gave weight to the 
debtor's argument that the landlord might have been 
estopped from seizing on the "bankruptcy clause” of 
the lease. See S^eare v. Consoli dntod_As sr>ts Corn. 
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360 F.2d 882, 887 (2d Cir. 1966). The "bankruptcy 



clause" was amended to permit termination "upon 

the condition that there be no forfeiture if 

obligations under the lease should remain unaffected 

by the bankruptcy proceedings and if the tenant 

should continue to comply with the terms of the 

h 

lease, including prompt payment of rent. Slip Sheet 

i 

opinion at 4115. 

The debtor here neither presents the appealing 
facts of Queens Boulevard nor any of "the particular 
circumstances" there. The defaults here are 
staggering. Only substantial divestment of some of 
its warehouses has given the receiver the wherewith- 
all to operate even marginally. Vii»ny of the land¬ 
lords have had to invest further funds of their own 
•to keep mortgagees and tax gatherers at bay. These 
twenty properties are not the debtor's only ware¬ 
houses, although, to be sure, they do yield profits 
of varying amounts. Here, there has been no tender, 
nor could there be in light of the aggregate of the 
pre-petition debt due these landlords who make up 
the bulk of the debtor's creditors. The termination 
clauses here speak plainly and the debtor gave itself 
no ameliorative options such as the Queens Boulevard 
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debtor enjoyed. The landlords' assaults have 
continued unabated without the kind of forebearing 
action taken by the Queens Boulevard landlord. 

They have consistently pressed for their end of 
the bargain. 

Finally, the debtor's offer to its creditors, 
including these landlords, carries pie-in-the-sky 
elements. The debtor's arrangement (popularly 
styled its plan) calls for full payment of all pre¬ 
petition liabilities -- but not at the time the 
t court confirms the arrangement; rather over many 
years. The arrangement ignores the reality -- 
that even if the court continues to keep the 
landlords at bay until the proposal is confirmed, 
it does not* ensure that the unwilling landlords 
will relent and re-negotiate the terminated 
leases. At best, the landlords may insist on new 
leases far more favorable to them thereby 
inhibiting the debtor's chances of yielding 
enough from its operation to pay off its cre¬ 
ditors. Thus, the debtor's plan may not even 
be feasible much less in the best interests of 
its creditors, indispensable ingredients precedent 
of the court’s duty to confirm. Section 366(2) 
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Pf 


of the Act, 11 U.S.C. §766(2); In re Graco. Inc. . 

364 F.2d 257 (2d Cir. 1966); Technical Color and 
Chemi cal Works v. Two Guys from Massapequa, Inc. 

327 F.2d 737 (2d Cir. 1964). The debtor does not 
even suggest how it will garner the acceptances 
by the landlords to its long term proposals, also 
a condition precedent to confirmation under Sec¬ 
tion 362(1) of the Act, where, by simply waiting, 
the landlords could regain their properties. Mo case 
has been cited for the proposition that non-enforcement 
during the Chapter XI precludes the enforcement 
after a debtor has emerged from the court and Queens 
Boulevard does not appear to go that far. 

But this last observation is by the way for 
I am satisfied that given the enforceability of the 
lease provision here in issue as mandated by Section 
70b of the Act and, inter alia , Finn v. Meighan . supra , 
the so-called equitable concerns are simply not ro¬ 
bust enough to turn ^these landlords away. There is 
simply no strong public interest here to support 
such a result. The sa-called "windfall” to these 
landlords is part of what they bargained for 
and, as Circuit Judge Hays observes 
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In his dissent in Queens Boulevard , slip sheet 
opinion at 4124-5, it is a factor in every case 
because unless a landlord could better himself 
he would never press for a judgment declaring a 
lease terminated. 

The creditor tentatively suggests that the 
court could construe the leases here to be equitabl 
mortgages and concludes that such construction 
should yield a result contrary to that made here. 
The difficulty with that is that the debtor and 
.these landlords contracted for a landlord-tenant 
relationship and the efforts by the debtor to 
have the court characterize the relationship as 
something else comes too late in the day. See 
Woodmen of the World Td fe Insurant W-f^ y v . 

Knudsen, 275 F.2d 440 (5th Cir. I960). 

The court concludes that the termination clause 
in issue are enforceable against the debtor, and 
on the facts here, and in the exercise of its 
equitable jurisdiction, finds and concludes that 
they should be enforced. 


Each landlord i* to submit an order, within 
five (5) days, granting the relief sought by each. 


DATED: HEW YORK, HEW YOR?' 
JULY 23, 1974 
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Debtors. 


•x 


The Debtors above named, herein propose th»; follower ' 
Plan of Arrangement: 1 , 


I. 


. . A DMINISTRATION AND PRIORITY CREDITORS : All administration 

and priority creditors shall be paid in full in cash upon 

|;“ fl ^ lon Plan of Arrangement unless otherwise agreed 

upon between the Debtors and administration and/or priority creditors 






II. 



CLASSES OF GENERAL CREDITORS : General Creditors shall 
be divided into thefollowing classes: 

Class 1 Class 1 shall consist of landlords of real 
property leased by written instruments to the Debtor or Debtors 
at the time of the entry of an Order of Confirmation of this 
Plan of Arrangement. 

Class 2 Class 2 shall consist of all other creditors 
of this estate, including landlords in possession of their 
respective real properties, under Bankruptcy Court ordered 
termination of leases with any of the Debtors. 

III. 

PAYMENT TO GENERAL CRE DITORS i Payment to general creditors 
shall be as follows: 

(a) Class 1 creditors shall be paid 100% of their 
respective claims as finally allowed in these proceedings, in cash 
upon confirmation of the Debtors' Plan of Arrangement, or such 
other amount as may be agreed upon between the respective landlord 
and respective Debtor. Receipt of payment shall cure any and 

all alleged defaults of the Debtors. 

(b) Class 2 creditors shall be paid 100% of their 
respective claims as finally allowed in these proceedings by pay - 
ment of 1% thereof two (2) months from the date of the confirmation 
of these proceedings, and a like payment of 1% at the end of each 
succeeding two (2) months until payment of the consideration required 

“ h't^est hereln h “ been P * id in full > averred parents to bear 

1. No instrument or other evidence of indebtedness 
shall be issued by the Debtor or Debtors to the respective creditors 
for their participation as Class 2 creditors in this Plan of 
Arrangement. 


IV. 


The Debtors, at or prior to the entry of an Order of 
Confirmation of these proceedings, will seek a statutory merger 
of the respective Debtor corporations into D. H. OVERMYER CO. INC. 

(Ohio) or a corporation to be formed pursuant to the laws of the 
State of Delaware. In lieu of the foregoing, the Debtors reserve 
the right to seek a substantive consolidation of assets and 
liabilities pursuant to order of the Bankruptcy Court. 

The payment to creditors herein shall be a payment from 
the surviving corporation into which the Debtors have been 
merged or consolidated and only one payment will be effected 
notwithstanding the existence of corporate guarantees in which 
one of the Debtors may have guaranteed the payment or performance 
of the obligations or undertakings of another debtor. 


V. 

In the event that any deferred payments required to be 
made under this Plan of Arrangement shall not be paid as and when 
due, an additional 60 days grace period from the due date shall 
be automatically granted before a default may be called by any 
creditor or committee of creditors. 


2 




VI. 


r? 


... . . Until payment has been effected to Class 1 and 2 creditor* 
*** **?* er-c ° m P an y debts and obligations of the Debtors shall he ' 
^ in P a y m ent to pay^f to^sf1 a^d 2 


Dated: New York, New York 
January 3, 1974 
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L R 0 C R E D I N G S 


MR. ROSEN: Your Honor, I would lik« 


to take 13 first. 


THE REFEREE: Ifhich one are we start* 
ing with? 

MR. ROSEN: Number 13, Your Honor. 

THE REFEREE: Which property? 

MR. ROSEN: Boston 6 and 7. I would 
like to introduce Arthur Stem to the Court, 
a member of the Bar in the State of New 
Jersey. I would like to move his admission. 


THE REFEREE: Pro hac vie, motion 


granted. 


MR. ROSEN: Our witness is Harold 


Kaplan. 


HAROLD KAPLAN, having been duly sworn 
by Honorable Roy Babitt. was examined and 
testified as follows: 


THE REFEREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Harold Kaplan, Claridge 






I 


2 

3 

4 

5 

6 


|| 

10 || 

| 

11 if 

12 |j 

13 I 

I 

14 i 

15 

16 I 

17 
16 

19 

20 
21 
22 

23 

24 

25 


Hous«, Claridge Road, Upper Montclair, New 
Jersey. 

MR. ROSEN: Your Honor, I would like 
to submit an original brief. I will defer 
■eking any kind of legal argument tonight. 

THE REFEREE: I am looking at the 
motion called Sagin 4 Kaplan, am I not? 

MR. ROSEN: That is correct. 

DIRECT-EXAMINATION BY MR. ROSEN: 

j 

Q Mr. Kaplan, are you one of the plain¬ 

tiffs in this action? 

A I am. 

Q What is your occupation? 

A Real estate. 

Q What do you do in connection with real 

estate? 

A Investor, investor-builder, buy and 

sell. 

Q Are you the owner of certain premises 

located in Framingham, Massachusettes together with 
another individual? 

A Yes, I am. 

Q Give us the name of the other individ¬ 

ual? 






I 

1 

A 5 

1 

2 

A Georg* Sagin. 


L 

Q When did you and Mr. Sagin acquire 


• 

1 i 

tho»# premises ? 

i 

5 

A In July of 1961. 

* i 

Q Prom whom did you acquire them? 

7 

; 

A Overmyer. 

j 

8 

Q Did you then l.«s. the prealeee to 


• 

9 '! 

anyone? 

I 

10 1 

j 

A When we bought it, we leased it back 


"1 

to Overayer. 1 

12 1 

t 

1 

Q I hand you a document dated July 11, 


ii! 

1 

1968 and ask you whether that is a copy of the leas. J 

4 

which you testified to? 


1 ’ 5 

A Yes, it is. 


| 



16 ' 

)j 

MR. ROSEN: I would like to have that 


17 |l 

marked as Applicant's Exhibit "1". 


is j 

j 

THE REFEREE: Is there any objection 


19 '} 

1 

to having that admitted in evidence? 


|| 

20 .1 

MR. SANDLER: No objection. 


21 

MR. BLUM: No objection if the witness 


• 

u 

will state whether there is any amendment to 


23 

this document so we know it's the completed 1 

24 

document. 


2? 

1 

THE WITNESS: No further amendments 

J 








Ij 

1 


A * 

2 

that 

I know of. 

3 

Q 

Has there been any aaendnent to the 

4 

docuaent? 


5 

A 

No. 

6 

7 


(At this tiae„ the said docuaent 
was so narked as Applicant's 

Exhibit "1" in evidence.) 

8 

Q 

At the sane tine, did you enter into 

9 

any other agreement relative to the leaseT I can 

10 

refresh your 

recollection. 

11 

A 

i 

Please do. 

12 

Q 

Did you enter into this docuaent 

13 

(indicating) 

at the tine you entered into the lease? 

14 

A 

Yes. 

15 

Q 

With D. H. Overayer. Inc., an Ohio 

16 

corporation? 


17 

A 

I did. 

18 


MR. ROSEN: I would like to offer this 

19 

as Applicant's Exhibit Nuaber "2" in evidence. 

i 

20 

Your 

1 ' 

Honor. 

21 


MR. BLUM: It's not relevant. 

22 


MR. ROSEN: Do you object to it? 

23 


MR. BLUM: I don't think it's relevant. 

24 


THE REFEREE: Overruled. 

25 

l| 

Mark it. 


,1 

li_ 





& 


x 


I 








1 

fi 7 


2 

(At this tlM, the sold document 
w« »° aarkod as Applicant's 

• 

3 

Exhibit "2" in evidence.) 

4 

Q Did th.r. cone e time when you l..u.d 


5 

“ ‘"“ruction to *nyon« to ,lr. > nolle# of t«t»l»o- 


6 

tion of tha lease? 

1 

I 

7 

A Yes. 

| 


8 

Q To whoa did you five that instruction, 


9 

sir? 


IP 

A *y attorney, Hr. Arthur Stern. 


11 

^ 1 #ho * y° u • copy of a letter dated 


u December 4, 1973, addressed by Mr. Arthur Stern to 1 


n 

i 

Rob.rt H.rtog, th. tru.t.., „d „k you uh.th.r or 


14 1 

■lot th. contont* of that l.tt.r .xpr.ss.i your ln . 


f 

15 

■ 

structions to Mr. Stern? 


16 |j 

A Yes. 


I 

17 1 

MR. ROSEN: I would like to ask the 


jl 

r.c.lv.r wh.th.r h. win . d .it r.e.ipt of . 


19 

1 

copy of this letter dated December 4th, 


1 

addressed by Mr. Stern to Mr. Herxog, of 


21 ' 

.I 

which a copy was also sent to Mr. Herxo*** 

* i 

• 

j! 

; 

attorneys, Booth, Upton 4 Lipton? I hare 


i 

23 

the receipts of the post office. 


24 il 

-1 

MR. BOOTH: We acknowledge receipt j 


?< ! 

on December 6th. 

1 




1 


A I 

MR. ROSEN: Is that than admitted? 


MR. SANDLER: On December 6th. 

(At this time, tha said document 
was so narked as Applicant's 
Exhibit ”3" in avidanca.) 

Q As of November 16, 1973, can you tall 

us whathar any rants wara unpaid pursuant to tha 

laascT 

A Yes. 

Q What was unpaid? 

A Octobar and Novaabar. 

Q Can you tall us tha amounts that wara 

unpaid for aach of thosa months? 

A Sixtaan thousand six hundrad thirty- 

eight dollars and thirty-four cants, plus taxes of 

seventy-one hundrad thirty-eight dollars. 

%■ 

Q Por what months? 

A Sixtaan thousand six hundrad thirty- 

eight dollars was tha rant, and taxes were seventy- 
one hundred thirty-eight dollars. That was for tha 

aonth of October, 1973. 

q What was unpaid for tha aonth of 

Novaabar? 

A A similar amount. 

Q Did you ever receive any check in 






1 il 

A 9 

i 


* 

P«y*ent of either of those, any of those amounts? 



3 

A Yes, we did. 

( 

• 

4 

Q Would you describe the circumstances 

j 


i 

5 

! 

under which you received that check and when you 



•1 

received itf 



7 ' 

1 

A Well, we received a check for that. 

l 

i 


9 ; 

i 

together with another property that we owned in 


ij 

9 !,' 

New Orleans, on November 1, 1973. But, the check 


10 

1 

was post-dated to the 7th of November, 1973. 


n 

1 

Q What did you do with i:hat check after 


12 

1 

you received it? 



1 

I! . 

A We deposited it and asked our bank 1 


if 

to collect the funds. 



15 ! 

Q Will you tell the Court what happened, 



16 jj 

please? 



II 

17 li 

It 

A It came back, insufficient funds. 

i 


.6 | 

i 

Q I* the piece of paper that you have 


"! 

a copy of the check which you received and deposited 


20 ij 

and which came back so narked? 



21 i 

A Yes (indicating) , this is one of then. 


• 

u 

1 

That's for Fraainghaa. 

| 



23 1 

MR. ROSF.N: I would like to mark this 



24 ! 

as Applicant's Kxhibit Number " 4 ", 



25 

Ij 

THi. REFEREE: By the way, you are all 






6 


9 1 
9 I 


!i 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


A 10 

responsible for your own exhibits. 

MR. BLUM: Did he testify this is s 
returned checkT 

MR. ROSEN: Yes, he did. 

MR. BLUM: All right. 

MR. ROSEN: I would esk that this 
check be adsiitted in evidence, a copy of 
this check. 

MR. BLUM: No objection. 

MR. SANDLER: No objection. 

(At this tisie, the said docusient 
was so marked as Applicant's 
Exhibit "4" in evidence.) 

Q Have you ever received paynent of 
the October or Noveaber rents or of the October or 
Noveaber installaent of taxes which are unpaid? 

A No, I have not. 

Q Is there a aortgage on the preaises? 

A Yes, there is. 

Q Do you recall the original aaount 

of the aortgage, approxiaately? 

A One and a half Billion dollars. 

Q Do you recall who the holder of the 

aortgage is? 

A Provident Institute * - Provident of 


1 




1 

2 

3 

4 

5 

6 
7 

8 1| 

9 

I 

10 'I 


11 




lj 


12 

13 ! 

14 

15 

16 

17 

18 j; 

„ J 
20 

li 

21 
22 

23 !l 

24 


25 


Boston - - I don't 
you have the paper 
Savings of Boston. 


A 11 

remember the exact name unless 
Provident Institution for 


Mr. Kaplan, can you characterise the 
In which Oy.ray.r generally paid th , lr 
it timely or late? 

A It was all l«te. 

MR. SANDLER: Objection, what period 
are we talking about? 

MR. ROSEN: The years 1970, ' 71 , * 72 , 

* 73 . 


MR. BLUM: Objection. 

MR. SANDLER: Irrelevant. 

THE REFEREE: Overruled. 

Did you say generally late? 

THE WITNESS: Yes. 

THE REFEREE: How late? 

THE WITNESS: Three months, four 

■onths, two months sometimes. 

9 C«n you specifically giy, u » for 

19,5 ‘“P 1 * !*«• period for «h. r.ntf 

A An ayor.g. of thr.. .onths late all 

the time. 


n 


Under the lease, was Overmyer 



A 12 

initially required to pay real estate taxes? 

A Yes. 

Q To whoa were they required to pay 

those taxes? 

A To the mortgagee - - no, they were 

supposed to pay the taxes to the town. 

Q Did that procedure ever get changed 

later on7 

A Yes. 

Q Can you tell us the change that 

occurred7 

A Well, it changed later on because 

the taxes were not paid on time and ay mortgagee 
had a clause in his lease that they had a right to 
collect it monthly instead of the town if they 
were not paid on time, and they enacted that manner 
of payment. 

Q Thereafter it was supposed to be 

paid by Overmyer to the mortgagee? 

A Yes, monthly. 

Q Did there come a time when the 

mortgagee took any action with respect to that? 

A Yes, they did. They were continually 


having trouble - - 




ii 

1 

i ! 

A n 



1 

2 1 

I 

MR. BLUM: Objection, hearsay, Your 



|| 

3 ii 

Honor. 


• 

4 

MR. ROSBN: I withdrew the question. 



5 

) 

Your Honor. 




Q I show you e letter dated February 


7 

11 , 1973 , addressed to George Sagin and Harold 


• 

8 

Kaplan and ask you if you have ever received that 


1 

9 Ii 

1 

1C j 

letter? 


A Yes. 

11 

MR. ROSEN: I would like to put it in 

, 

12 ! 

| 

• m 


,3 ; 

MR. BLUM: It's a hearsay statement; 


14 

it's a hearsay letter, period. 


15 ! 

ii 

MR. ROSEN: This letter is a notice 


16 

fro« the nortgagee that it refused to have 

17 j 

anything further to do with Ovenayer in tersis i 



1 

18 j 

of collecting taxes because of its repeated 



■’! 

apparent refusal to pay. 


! 

20 

Ii 

MR. BLUM: Objection to counsel's 


1 

21 

statement. 

• 

22 

THE REFEREE: I will allow it without j 


23 

what was asserted by Mr. Rosen's character- 


1 

24 i 1 

ization. It's a letter received by Mr. 



i 

25 !j 

i 

Kaplan. 

| 



/ 






- 


MR. SANDLER: We object to the ad* 
■lesion without an opportunity to cross* 





A 14 


examine the writer of the letter. We under* 
stand that a tax escrow account night have 


been initiated by the * * 


THE REFEREE: Thai 


ilways some¬ 


thing. People are getting ground up and it 
is overruled, you have an exception. 

Everybody is getting ground up} he has 
hung up people for millions of dollars; but, 
everyone is ganging up on him. Mark that as 
an exhibit. 


(At this time, the said document 
was so marked as Applicant's 
Exhibit "S" in evidence.) 

Q Did there come a time, Mr. Kaplan, 

after which you were required to pay the taxes direct¬ 
ly to the mortgagee? 

A Yes. 


of 1972? 


Was that, in approximately February 


About that time. 


Thereafter, you collected the taxes 


25 


monthly from Overmyer, is that correct? 
A Yes, I did. 









IS 


*1 

it 

Q 

You did receive tax payments from 

3 ll 

Oyarmyor for 

all months through September 1973 ? 

4 

( 

A 

I did. 

5 

Q 

You have not roceived October or 

1 

6 i| 

NoveMber taxes? 

’ I 

A 

No, I haven't. 

8 

Q 

Did yoi ever receive from Overmyer 


« copy of any 

»ub-lease or of any assignment of the 

10 '! 

1 

n 

1....? Did you .v.r roc.lv. ,i,h. r of tho.. kind. 

u !| 

ii 

of docunents : 

from Overmyer? 

»! 

!{ 

|] 

A 

No, I never have. 

13 ' 

j| 

Q 

Did you ever request from Overmyer 

14 ! 

|j 

copies of sub- 

leases with respect to the premises? 

15 

, 

A 

I did. 

16 jj 

1 

Q 

I speaking about the particular 


20 ,j 

21 

22 J 

«{ 

24 

t 

25 


lMM Pr0Vl * l ~* th « ,o« of th... thu„ 

THE REFEREE: The lease has been 
■arked, hasn't it? 

MR. ROSEN: Yes. it has been Marked, 
Tour Honor. 

Q Did any mortgage payments come due 
during ths, p.rlod of Octob.r-Nor«b.r-D.c.»h.r, mj 
and January, 1974? 









1 



A 1« 

A Ym. 

MR. BUM: Your Honor, I think ho 
la loading tho witness In every question. 

THE REFEREE: You aro loading. I 
hopod you were going to oxpodlto this, but 
not by your testimony. 

MR. ROSEN: I an sorry. Your Honor. 

Q Haro you aado any aortgago payments? 

Did you make a aortgago payment in January, 1974? 

A Yos, I did. 

Q What was tho amount of that aortgago 

payment? 

A Elovon thousand six hundred thirty- 

eight dollars and that was for tho aortgago payaent. 
And, I also - • did you ask ae about the aortgago 

payments? 

Q Yos, 1 did. 

A You didn't aention taxes. 

Q No, I didn't. Did you nake a aortgago 

payaent for December, 1973? 

A Yos, tho ssao amount. 

Q Norsaber, 1973? 

A I did. 

MR. BLUM: Objection. I fail to see 



th« ralavancy of hit Baking aortgage payaantt. 
THE WITNESS: I did. 

Q Hava you aada tha tax atcraw payaantt 

for thosa month*? 

A I did. 

MR. BLUM: Ha it landing tha witnast. 
Your Honor. 

THE REFEREE: How elta would you atk 

hint 

MR. BLUM: Ha can't tattify. 

THE REFEREE: How would you atk hia 

I 

] 

tha quattionT 

MR. BLUM: I would atk hia to racita 
what ha hat dona in aach of thata aontha. 

THE REFEREE: Sit down. Ha it trying 
to axpadita thia to wa axpadita tha trial. 

I 

MR. BLUM: Mr. Roaen can taka tha 
atand and tattify battar than thia witnatt. 

THE REFEREE: Thara it nothing 

I 

about thia that it untruatworthy. Overruled. 

Q In light of your failura to racaiva 
tha Octobar and Novaabar rant and tax payaantt froa 
Ovarayar, what wat tha tourca of funda you uaad to 
aaka thota payaanttT 
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A i* 


2 

3 

4 

5 

6 

7 

I 

8 ! 

9 

10 

n 

12 

13 

14 

15 

16 
17 
16 

19 

20 

21 

22 

23 

24 

25 

ii 


A I personally advanced it from my 

partner and myself. My partner if very ill and un¬ 
able to comprehend anything about thi» at this tine* 

I used funds from ny own account and 

paid the*. 

Q Is Overmyer required to make repairs 

with respect to the premises pursuant to the leaseT 

MR. BLUM: Objection, the lease speaks 

for Itself. 

Q Have you been to the premises within 

the last four months? 

A I was there in October, 1973. 

THE REFEREE: I think it reaches a 
point where you are not leading him, you are 
putting the words into his mouth. T t's 
one thing to expedite and another to make 
your record. 

Q What did you observe upon your visit 

to the premises with respect to the condition? 

MR. SANDLER: When was this? 

THE WITNESS: October. 

MR. SANDLER: When? 

THB WITNESS: 1973. 

Q What did you observe at the time you 




o 


A 19 

▼liit«d the preaisesf 

A I observed it ves in e fenerel bad 

state of repair. I observed that a roof repair was 
needed and roof painting was needed. I observed 
that the outside walls were cracked and needed a 
painting; I observed that there were holes and de¬ 
pressions in the parking lot and drive-ways that 
needed repairs - - 

MR. ILEINERMAN: Your Honor, we are 
going to have to respond to this on another 
date. If he can go a little slower, we will 
be able to know what he observed and ask 
our witness with respect to that. 

THE REFEREE: Well, the roof needs a 
P*l®ting, the walls need painting, you have 
depressions in the parking area - - 

MR. KLEINERMAN: The outside walls are 


creckedf 


THE WITNESS: Not all, soae. 

MR. KLEINERMAN: After that what did 


you sayT 


THE WITNESS: I said that they should 
have the holes and depressions repaired in 
the parking lot and drive-ways and reaurface 








1 


A 10 

iim, I will say now some of tho floors in 


tho insIda nood repairing and tho insido is 
in bad nood of painting; that tho drainago 
is cloggod up and should bo ropairod. Othor 
than that, it's okay. 

Q Do you havo any oxporionce with re- 

spect to what this kind of work costs? 

MR. BLUM; Objection, unloss ho lays 

a foundation for this. 

THB REFEREE: Ho is asking hin about 

his experience. 

Do you havo any exporionco? 

THE WITNESS: Yes, I do. 

THE REFEREE; What is tho basis? 

THE WITNESS: Having dono this in tho 
last thirty-fivo to forty yoars. 

THE REFEREE: In tho construction 

businoss? 

THB WITNESS: Yes. 

THE REFEREE: Painting? 

THE WITNESS: Giving out thoio Jobs 
to sub-contractors on various properties that 


wo own. 


Can you give us your best estimate of 






1 

ft « 

1 



2 

what It would cost to do theso Jobs? 




3 

A Yos, it would cost about ninety three 


• 


4 

thousand dollars. 




5 

Q If Orerayer was praparod today to 




6 

ralnstata all its dafaults and wantad to affini tha 




7 

l«wa, would you considar continuing your relationship 




8 

! 

with than if you hare a choiceT 




9 

- 

A I would rather not. 




10 

j 

Q Why not? 




11 

A Only because of tha difficulties of 




1 

12 

collecting ny rent and seeing that the taxes are paid. 




13 

and continual losses - - lawsuits - - hiring lawyers 




14 

to collect the rent is not ny idea of wanting to 




15 

own property that way. I would rather net have 




16 

then as a tenant. 




I 

17 1 

THE RBFERBE: Where is this property? 

| 




16 

THE WITNESS: In Franinghan, Messa* 




19 j 

chusettes. 




20 : 

THE REFEREE: One property? 




|l 

21 i! 

THE WITNESS: One property. 


• 


22 1 

THE REFEREE: Are there tenants 




23 ! 

there? 




I 

24 i! 

THE WITNESS: Yes. 


i 


15 1 

THE REFEREE: Good tenants? 






THE WITNESS: I don't know. I know 
when I was up th«r« it was filled with 
tAnsncies. I don't know who they a re, I 
couldn't gst the nsnes. 

THE REFEREE: You don't know? 

THE WITNESS: No. 

; 

THE REFEREE: Do you know whAt kind 

I 

of lenses they hsveT 

THE WITNESS: No, I don't. Your Honor. 

I couldn't get thet. 

MR. ROSEN: Your Honor, there ere just I 
two things I would like to be Able to subalt 

r 

further proof on. 

One is we ere Advised thst the corpora- 
tion which is the lessee of this property 
hss been dissolved or is subject to dissolu¬ 
tion under Msssschusettes lsw end Massachu- 
••ttes Counsel is eppsrently trying to obtsin 
or send to us e certificate indicating its 
dissolution. 

THE REFEREE: You aeon the sub-lessee? 
MR. ROSEN: The Ovenryer Corporation 

Itself. 

THE REFEREE: OvenyerT 








1 

A 23 

1 


2 

MR. ROSEN: Ova ray a r of Massachusettas, 



3 

that Is corract. 


• 

4 

MR. HERZOG. Is this for non*payaaBt 



5 

of fraachisa tazasT 



6 

MR. GWERTZ: Failura to fila cartain 

i 


7 

raports. 1 


8 

MR. ROSEN: Tha othar quastlon I hava 

1 


9 

is I would lika to laava open - - I think at 


10 

tha last hatring you said with raspact to 

i 



1 

11 | 

tha quastlon of tha laws of othar jurisdic* 1 


J 

tions you would accapt briefs or nauoranda 



»i 

indicating tha casa law rathar than tha 



i 

14 !i 

tastlaony of an attornay. 



15 

If it baconas significant wa would 



i| 

16 |j 

lika tha opportunity to subnit any Massa* 



17 

chuaattes law that aay ba ralavant to this 

quastlon. 



lb 



19 

THE REFEREE: Thar* shouldn't ba any 



20 

objactlon to that. 1 


I 

1 

21 

MR, ROSEN: Your Honor indicatad you 1 

• 

22 ! 

wouldn't raquira that but you would road 



: 

23 

tha casas yoursalf if it bacane ralavant. 



24 

I hava no othar quastions. Your Honor. 



25 

THE REFEREE: Mr. Sandlar? 







A *4 



CROSS-EXAMINATION BY MR. SANDLER: 

q Mr. Kaplan, whan you purchased this 

proparty in 1961, I baliava it was. did you hava an 

appraisal nadeT 

A No. 

q Did you yoursalf put a valua on tha 

propartyT 

A Yas. 

q What was your own valua that you 

put on it? 

A Tha prica that I paid for it. 

q What prica did you payT 

A Around two Million dollars, 

q With about, approxinataly, fiva 

hundrad thousand dollars cash and tha balanca in tha 

form of tha existing mortgage? 

A Fiva hundrad fifty thousand dollars 

cash and tha balanca of tha axisting Mortgage. 

Q That Mortgage was in position whan 

you acquired title to tha property? 

A That's right. 

Q Tha warehouse was already built whan 

you acquired it? 

A Yas, sir. 


ii 
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5 | 
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7 

8 

) 
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13 
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15 
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22 

23 
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Q 

A 

Q 


« 25 

You simultaneously leased it back? 
Yes, that’s right. 

In tens of putting a value on that. 


as you describe it, if you had purchased that prop* 
•rty without leasing it back but operating it your¬ 
self, would you hare put the same value on it? 

A Sane value. 

Q Did there cone a tine subsequent to 

1968 when you entered into negotiations with Hr. 
Seorge Hayes of the Ovenyer organisation to buy the 
Overmyer leasehold interest? 

A In 1968? 

Q Any tine after 1968. 

A Yes - - not negotiations. I mentioned 

it to him; I was so fed up and so tired of trying to 
collect ay rent. I would like to collect ay money 
end get them out. 

Q There were discussions on your acquir¬ 

ing the leasehold Interest on more than one occasion? 

MR. ROSEN: I object to this line of 
questioning. 

MR. SANDLER: It was on direct- 
examination as to what the value of the 
subject property was. 
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A 26 

MR. ROSEN: I believe it is irrelevant. 
THE REFEREE: I will 1st it go. 


Q In whst you dsscribs as your conver¬ 

sation with Mr. Hayes concerning your possible pur¬ 
chase of Boston 6 and 7 - - 

A (Interposing) Mr. Hayes told me 

that I an wasting ny tine talking to bin. that the 
whole crux of the Overuyer business is to hold onto 
these leases and not to sell then at any price. 

Q What was the price nentioned notwith¬ 
standing what Mr. Hayes said? 

A I nentioned a price. 

Q Did you say you would give hin two 

hundred fifty thousand dollars for each one or five 
hundred thousand dollars for the pairT 



I 



A No. 

Q What price did you nentionT 

A I nentioned at one tine I night be 

intmiud in getting rid of this type of business, 
that I night pay one hundred thousand dollars for 
Franinghan and one hundred thousand dollars for 
New Orleans so that I would have peace of nind and 

Q For a one hundred thousand dollar 
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A 27 

p * y ** nt 0v#r *y #r would surrender its interests in 
it* Idas* so you would own ths fee unencumbered 
by say least? 

A At that time he said, "Not interested. 1 
Q That was rejected? 

THE REFEREE: Now, let's get on. 

There is clearly no relevancy. 

MR. SANDLER: Your Honor, the landlord 
himself - - 

THE REFEREE: Let's get to the issuo 

now. 

MR. SANDLER: Our issue is that there 
was a value to the leasehold. The landlord 
himself has testified offering one hundred 
thousand dollars to buy it. 

THE REFEREE: 1 am certain there is. 

I thought we are dealing with Framingham? 

MR. SANDLER: Boston 6 and 7 is 
Framingham. 

THE REPBRBE: Didn't he testify to 
New Orleans? 

MR. ROSEN: Mr. Kaplan and Mr. Sagln 
own two properties, on* Is Framingham and 
the other Is Weswego (phonetics) with respect 







to which tho debtor gave it back, where he 
stand* to lose a good deal of money. 

That's neither here nor there. They 
have given hie the loser and they are com¬ 
plaining mow. 

MR. SANDLER: I move to strike Mr. 
Resen's remarks. 

THE RBPEREB: What about FraminghamT 
You said Framingham and New OrleansT 

THE WITNESS: Yes. 

THE REFEREE: I thought he said 
Birmingham. 

THE WITNESS: Framingham is outside 
of Boston. 

THE RBPEREB: I thought you said 
Birmingham. You were willing to purchase 
that lease at one tistf 

THE WITNESS: I was at one time. 

THE REPEREE: What time was thatT 

THE WITNESS: About two years ago. 

Q You had more than one discussion 
with Mr. Hayes about purchasing, did you notT 

A I may have in an offhand way. I came 

there to try to collect rent and I said, "I would 
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A 29 

rath«r buy it than liva through this." At ono tlaa, 
Ua last day, if I nay. »i r , the i M t day taxes vara 
not paid and I had to run down to try to save ay 

proparty but thay always paid tha last day and saved 
it. 

Q In tarns of buying tha 0verwyer laasa 

I ask you to saarch your racollaction and is it 
posslbla that such a conversation could have boon 
hold with Mr. Hayas althar on tha talaphona or in 
tha offica within tha last twalvs months? 

A I couldn't answar that; I an not sura. 

It could ba posslbla. I doubt it, so I think it is 
about two yaars ago. 

Q Whan you purchasad this proparty, who 
did you nagotlata with? 

A Mr. Hayas. 

Q At tha tlna of your negotiations 
with Mr. Hayas, how was tha rant to ba paid to you 
in those negotiations? 

A No special formula that I can reneuber 

now. 

Q Wasn't tha return on your cash invest- 
t discussed, tha percentage return? 

a 

A This was, yes. It cane out to a 






1 


return on ay investaunt 


A M 



Q 

•state asnT 

A 


Well, you are a professional real 

Yes. 


Q You were investing five hundred fifty 
thousand dollarsT 


A Yes. 


Q Didn't you discuss with the person you 
were dealing with what kind of a return you wantedf 
A I would buy the property without any 
return. I wanted the property, not the tenants. 



Q You wanted the property end not the 
tenant. Which tenant do you Bean, our sub*tenant 
or Overayer? 

A Overayer. 

Q You wanted this property without the 

Overayer leaser 

A What I paid for it I felt was good 
value to buy it. I couldn't get a stateaent of Over* 
ayer how good he was. 

I bought it on the strength of the 
real estate alone; I turned down other places and 
took Boston. 

Q The strength of the real estate would 








b* the ability to rant space whether Ovorayer was 
in the picture or notT 

A TUat is correct. 

Q Based on your evaluation of that 

property you wanted that property even if you didn't 
■aka any cash return; you thought it was a good prop¬ 
erty? 

A That is right. 

Q Do you have any knowledge at this 
tine as to what the receiver nakes or earns froa 
Boston 6 and 7? 

A No. 

y 

Q If I told you that the receiver earns 
in excess of one hundred thousand dollars a year, 
would that surprise youf 

A Very auch. 

THE REFEREE: That's Boston i and 7T 

MR. SANDLER: It's Fraalnghaa. 

Q Do you know what the receiver, and 

before the receiver the debtor, collected froa sub¬ 
tenants in those preaisesT 

A No. I don't. I couldn't get that. 

THE REFEREE: Are there renewal optIona 

in this lease, sirf 







THE WITNESS: It's a twenty-year 
with a twenty-year renewal option. 

Q I baliave thara is fourtaan yaars to 
go, so we ara talking about a thirty-fiveyear lifa 
axpactancyT 

A Thirty-fiva yaars. 

THE REFEREE: Which could concaivably 
hava assat valua of ovar ona hundred thousand 
dollars a year? 

THE WITNESS: Unless the company loses 

■onay. 

THE REFEREE: I naan, at the present 
time? At the present time, it's a good one? 

THE WITNESS: If ha is right in what 
ha says and if it could continue, it would be 
good. I don't baliave it is. Than, these 
things turn around. It happens ovar and 
ovar again. 

THE REFEREE: I don't know what is 
going to happen in thirty-four yaars. 

THE WITNESS: New Orleans was good 
whan I offered ona hundred thousand dollars. 
THE REFERBB: And now? 

THE WITNESS: Mr. Ova nay a r over-built 










the town. 


hut? 


A M 

Q Did Mr. Owerwyer over-build Fraalng- 

A Y«i. 

THE REFEREE: It’* presently a food 
property? 

THE WITNESS: Yes. 

THB REFEREE: You don't know who tho 


10 ! 

1 

tenants aro? 

n i 


THE WITNESS: Yas. 

i 

12 8 


THE REFEREE: How do you know? 

,3 !' 

i ) 


THB WITNESS: I Kara ny tenants and 

14 '| 

1 

15 j 

1 

know 

the area. 

Q 

What do you think you can rant tha 

( 

16 

spaca In Boston for par square foot to your own 

17 

tanantsf 

- 

1 

16 | 

A 

One dollar a square foot net. 

19 1 

H 

Q 

What do you naan by "net"? 

!j 

20 jj 

A 

That tha tenant pays tha taxes, insur 

H 

l| 

21 

anca and othar upkaap of tha property. 

! 

23 1 

Q 

« 

How nany square feat are there In 

Boston 6 and 

7? 

l 

24 

A 

Two hundred forty thousand square 

!| 

25 

foot thara. 












A *4 

q What are your currant taxas, plaaaat 

A Approximately »avanty-four thousand 

dollars a yaar. 

Q So, you believe that you, using your 

afforts, you can raalixa a gross rant of approximate- 
ly thraa hundrad tan thousand dollars par annva? 

A Gross rant. 

Q Ona dollar par squara foot plus seventy- 

four thousand dollars in taxas wakes thraa hundrad 
tan thousand dollars? 

A Whan I said "net," I said that tha 

tanant would have to pay for insurance, maintenance 
• • 

THE REFEREE: Taxes? 

THE WITNESS: Yas. 

THE REFEREE: That mist be a good 

piece of property? 

THE WITNESS: I think it's pretty 

good. 

THE REFEREE: A dollar a foot net? 

Plus tha obligation to pay tha taxas, which 

is roughly twenty-five cants or thirty cants 

a foot? 

THE WITNESS: And others. 


1 
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A ss 

MR. SANDLER: I be Here that It aora 
aonay than the debtor vat realizing. 

THE WITNESS: Wall. I think it's a 
good proparty at tha aoaant. 

THE REFEREE: And you ahould. you in- 
rat tad anough aonay for it, you didn't steal 
it. 

THB WITNESS: I an not here to fight 

that. 

THB REPEREE: Are you going to gat to 
tha quaation of broach or prore tha question 

of ralue out of hit aouthT 

* 

MR. SANDLER: I an going on ralua. 

Your Honor. 

THB REPEREE: Theoretically, that 
vatn't raised on direct. Maybe ve can expedite 
tha whole trial for Mr. Rotan and you. 

Q Kaplan, you testified tharo vara 

rant defaults going back to 1970, is that correctT 
A Yes. 

Q Howerer, there are no 1970 rants in 

default at tha present tine, are thefef 
A No, sir. 

' They were all paid and accepted by you? 







A Yaa. The sn« thing happened when 

there were defaults in 1971. 

Q Were those defaults with regard to 

rent as well as taxes? 

A Everything was paid up. 

Q There were defaults with respect to 

rent and taxes and Mortgage payments? « 

A Yes. 

Q All those defaults in prior years 

were cured? 

THE RBFEREE: How such do they owe 
you on that now? 

THE WITNESS: They owe now September, 
October, and Novenber of 1973. 

THE REFEREE: How much is that? 

THE WITNESS: About twenty-three thous¬ 
and dollars a aonth for three months. 

THE REFEREE: That Includes taxes? 

THB WITNESS: That includes taxes. 

NR. ROSEN: I can correct that, it’s 
two months, October and Novenber and the other 
correction is no one testified as tc mortgage 
defaults. He made the payments on tine; it 
was not Overayer's obligation to pay the 


ft « 

Mortgage, 

MR. SANDLER: The sort gag* payaent 
la figured into th* rent. 

MR. ROSEN: No, it is not, Mr. 

Sandler. 

THE REFEREE: Overnyer is not respon¬ 
sible for Mortgage payments? 

MR. ROSEN: The landlord is responsi¬ 
ble and has nad* then. 

THE REFEREE: The point is this is a 
rather snail indebtednessT 

MR. ROSEN: No, no. It's relative, 
perhaps. 

THE REFEREE: About forty thousand 
dollars, forty*five thousand dollars? 

MR. ROSEN: Th* outstanding default 
at this point is two Month's rent of approx* 
inately forty-six thousand dollars plus son* 
charges. But, there is deferred Maintenance 
and repairs that are required. 

THE REFEREE: At ninety thousand 
dollars. 

THE WITNESS: Plus January's rent. 

Your Honor. 

< 



THE REFEREE: January's rant wa beya 
will coaa to you iroa tha racalvar. 

Q Mr. Kaplan, what is tha annual rant 
to ba paid to you during tha first twanty-yaar tarn 
of tha laasa, tha initial twanty-yaar tarn of tha 
laasaT 

A Tha rant that I just told you but I 

t 

will rapaat it to you. Ninetaan thousand six hundrad 
fiftysix dollars par yaar for tha first twanty 
yaars. 

Q Tha ranawal tana of tan yaars aach, 

if you will turn tha paga, sir - - What is tha rant 
par annua? 

MR. ROSEN: I think tha laasa spanks 
for itsalf. 

Q Do you hava it thara? 

A Ona hundrad fortynina thousand 

dollars - - ona hundrad forty-nina th ousand savan 
hundrad fortynina dollars. 

Q So that aftar twanty yaars tha rant 

will actually raduca, is that corract? 

% 

A That is corract. 

Q That's tha’ daal you nagotiatad? 

A That is corract. 







Q 


Wh»t formula did you agree to have 
aftor waiting twonty yoara with no increase? 

A Tha first twonty yoars of ay sortgaga 
would ba paid off and than in - • I would than ba 
abla to gat this rent without hawing tha aortgaga 
indabtadnass. Ha wantad that and it was okay with 

■i® a 

Q Whan you coaputad tha rant for tha 
tvaaty yaars of ona hundrad ninety-nine 
thousand dollars a year, whan you nagotiatad that 
rental, wasn't tha amount that you had to pay tha 
aortgaga far intarast and amortisation figures into 
this ona hundr^* ninety-nine thousand dollars to 
giro you enough to pay the mortgage as wall as have 
something for a return on your investnent! 

A It might have bean. 

Q You have no recollection of that and 
how you sat tha rental, as to what rental you receiv¬ 
ed! 

MR. ROSEN: Ha testified to that. 

It's repetitive at tha uoment and the lease 

speaks for itself. Put your own witness on. 

THE REFEREE: What is the difference, 

he made his deal! 
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THE WITNBSS: We were negotiating 
' and that'a what we negotiated. 

THE REFEREE: One hundred ninety-nine 
thousand dollara for the first twenty yearsT 

THE WITNESS: Yes. 

THE REFEREE: How such do you pay on 
your Mortgager 

THE WITNESS: Roughly eleven thousand 
six hundred dollars a month on my Mrtgage. 

Q That's a constant paynent? 

A Mortgage payments are eleven thousand 

six hundred thirty-eight dollars a month. 

THE REFEREE: Is there anything else 

he ref 

Q What is the interest rate on the 
mortgage that you are referring toT 

A My best recollection is that it's 
ten percent interest and the rest is amortisation. 

Q Do you consider that as a real estate 
man, a desirable mortgage, as a steady seven percent 
interest rate? 

A Today it is. It wasn't when I bought 
it. 

Q That mortgage was in position when you 
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t«ok title to the property, is that correctT 
A That is correct. 

Q Did you personally astute that the 

entity buying the property, personally ass wing that 
■®rtgage, took it subject to the aortgage - • 

MR. STERN: It's a legalisa. 

THE REPERBB: He took it subject to 


MR. STERN: There was no personal 
obligation on his part. 

Q In view of the fact you took it 

subject to it, and I atsuae you did not hare a 
direct contract with the bank, I would like to ask 
you a question about the origin of this letter froa 


the Provident Bank to you setting up an escrow foT 
taxes, okay? ^ 


A Yes, sir. 

Q That letter was written by Mr. 

Cuaaerford (phonetics), the assistant vice-president 
of the bank. Oo you know Mr. Cuaaerford? 

A I aet hia. 

Q Did you speak to hia before he wrote 

you this letter or did this letter just cobm to you 


in tki 


11 ? 
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•pok« to hi. aararal tlaaa; j gmld# 

“ • lek “•* Ur » d °* *>»»« bu , la .„ wlth Mr 

“** ^ B *” r U ~ *» • *ick and tired 

of it; they »»r p.„ «h. lr „ d , u not iol#g 

to d o business with then anynore." 

I had plenty of tnlk with then. He 
i«olt. d “• C * 1U< “ "«» ..1- I couldn’, fore- 
eloss. Laid, en throu.h the. and y.» 

P^r directly, I „ t0 ^ 

Q At thst tine wet there n nodifleation 

of the to provide for . tax escrow 

_* 1 *’* U th# lM “- ">ere was no other 

•ireonent draw*. They in.i,t. d ope „ beesus. they 

couldn't (St the taxes paid on tine. 

9 Was there a nodifleation of the 

“ " wld « a tax escrow, «s. .. rtm . 

"etwee. Orerrye, and the Prudent In.titutl.uT 
* Soaathiftj bow drawn upf 
Q Any aodification. 


w. SANDLER: No farthor quoatloao. 
CROSS-EXAMINATION BY MR. BLUM; 

Q Sir, tho rontal aarkat in tho Fraainf- 
raa, arc you faaillar with tno aarkat at this 
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tine for space coaparableT 

A It's pretty food. 

Q It's close to two dollars a square 

foot, isn't itf 

A No. 

Q How close to it would it beT 

HR. ROSEN: I object to this line of 
questioning. It was not dene on direct. 

They expanded on an opening. 

THE REFEREE: Maybe we will shorten 
their case. They hare not dene anything on 
breach. 

A On a gross basis I would say it's dene 
to one dollar and forty cents a square foot. 

THE REFEREE: That is what we figured 
one dollar forty cents plus taxos of thirty 
cents. 

Is it still a good uarket in that 

areaT 

THE WITNESS: Yes, it is, Your Honor, 
you could get it for a good building in good 
condition. I think you could get a tenant. 

Q Did you Inspect the building personal- 
cone up with that ninety-throe thousand dollar 


ly to 
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astlnata of axpansas to put tho building in good shapal 

A Yas, I did. 

Q Was that dona in writing by youT 

A No. 

Q Did you oak# a list? 

A I didn't prapara for that. 

Q Lot's go down tha list of tha ninaty- 

thraa thousand dollars which you tastiflad had to ba 
axpandad. 

How nuch of that was raquirad for ax- 
tarier painting? 

A I hava soaa notas on that. 

Q You do hava sona notas? 

A For nysalf. I wrota it down. 1 was 

thinking you night ask. 

Q I an. 

A Tha outsida would cost around twanty* 

fiva thousand dollars to do two hundrad forty thousand 
squara faat of cracks and painting and laadars, and sc 
forth. 

Q That's tha whola building? 

A Yas, sir. 

i 

Q In othar words, tha whola building naad^ 

rapalntlttg on tha axtarlor? 










A 4S 


concerned. 


Very badly. 

Two buildings7 

It's on* building as far as I a 


Thar* is no part of that building 


in good rapairT 

A I can only answar you, you can't paint 
half a kitchan and leare tha athar half alana. It's 
tha saaa with a building. 

Q Of court* thara is no relationship 
tha ninety*thraa thousand dollars and ana hundrad 
thousand dollars diffarantial in rant that w* hare 

u . 

boon haaring about, is theref 

You hoard tha statement nada thara is 
about a on* hundrad thousand dollar diffarantial 
batwaan tha rant vhat was paid - - tha rant that was 
baing collected by Orernyer - - and what is baing 
paid today to you? 

A I hoard som attorney say it. I don't 

bellere a word of that. 


antialf 


You don't bailor* there Is a differ* 


I don't know anything about that. I 


triad to gat that lnforaation but I newer could gat lt.| 


>( 




A 









A « 

I u entitled to It. 

Q How nuch for paintingT 
A 1 told you twenty-fire thousand 

dollars, roughly. 

THS RBFERBE: Hew about painting the 
roof; does that include painting the roofT 

THE WITNESS: It has nothing to do 
with the roof. 

THE REFEREE: What's the natter with 
the roofT 

THE WITNESS: He didn't ask no that. 

THE REFEREE: I an asking you that. 

THE WITNESS: The roof is in a very 
bad state of repair. 

THE REFEREE: What does it needT 

THE WITNESS: It's cracked, it has to 
be fixed up and the roof painted throughout 
and gutters repaired. 

THE REFEREE: You gave ne gutters 
on the first estinate. 

THE WITNE8S: Proa the rooftop it's 
different. 

THE REFEREE: What does the roof runt 

THE WITNESS: Thirty-six thousand 






dollars. 
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THE REFEREE: What ovantually will 
happoa if It doosn't got ra pal rad r 

THE WITNESS: Tha whola proparty will 
got bad; tho whola roof will go bad, and it's 
worth oao fcundrod oighty-fivo thousand dollars. 
THE REFEREE: How do you uoan "go 

bad"f 

THE WITNESS: It will look, tho sun, 
tho snow, ovarything - - It's crackod. It's 
■°f to a looking point yot but it’s roady 
for it. 

Q It's not at a looking point now, is 

itT 

A I didn't soo any looks. 

THE REFEREE: If you ownad this prop* 
•*ty, that is to say, if you woro not involvod 
in this and you had this proporty would you 
ropoir a roof in that condition nowt 

THE WITNESS: I wouldn't wait tan 
d*ys, I would do it right away to savo uy 
proporty. 

Q Wall, tall na what kind of a roof is 

on thara and whan did you aaa it? 
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I saw it in October of 1973. 


Did you go out to tho top of the roof? 
Yos. 

Did you walk it? 



Q Did you just taka a look at two 

hundred forty thousand square feet and say it noods 
repair? 


Q How did you decide that the whole 

roof needed repairs at this point? 

A I walked on four different parts of 

it, not all of it. There is about twelve parts of 
it and it was all in the sane condition. It was 
built at the sane tine. 


Q Now, if you only had to repair the 

four parts that you saw, how nuch rould it cost you? 

A About half. 

Q Half for four? 

THE REFEREE: Cone on, Mr. Blun, stop 
quibbling. He just testified he spot-checked 
four parts and assuned the other parts would 
be in the sane condition. 


25 


MR. BLUM: That is not a good assuap- 
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tlon. 
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12 I 
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Q Is ther* a pip* drain on this roof to 

prtvont laaksf 

A I don't know what you naan. 

Q A covering uadamaath tha roofT 

A Tha roof waa craekad in my, my 
•pots, craekad and raady to go bad unlaaa it'* fixad 
»P. 

THE REFEREE: So, wa hava about sixty 
thousand dollars now? 


THE WITNESS: Yas. 

THE REFEREE: What do va naad tha 
othar thirty thousand dollars fort 

THE WITNESS: Twanty thousand dollars 
* or rapairs of all tha holas and daprossions 
in tha parking lot and rasurfacing. 

THE REFEREE: So nuch? 

THE WITNESS: Yas. 

- THE REFEREE:- Wall - tha wholo thing? 

THE WITNESS: Tha whola thing naads 
rasurfacing and they should b* rasurfacad 

four yaars. Your own drlra-vay should 
ba ra-dona awery four yaars. 

THE REPEREE: It runs that auch? 











£ 


A so 

THE WITNESS: Twelve thousand dollars 
for the floors Inside of the building. 

THE REFEREE: Whet is wrong with thetf 
THE WITNESS: Pointing of the building 
Q Whet is the price per square foot for 
repairing this kind of lotT 

A I don't know whet the square foot is. 

This is a low price. 

Q How do you know it*s a low price if 
you don't know what the square-foot price is? 

How do you know these facts that you 
are giving here? 

A Through experience of the years, 

fifty years, of taking care of properties like this 
and owning properties like this, and doing jobs like 
this. 

Q Do you live in the Boston-Fraainghaa 

avast 

A No. 

Q Do you have any ether property in 

the Boston-Fraainghaa area, in which you have done 
repairs like thatf 

A The nearest to it is Connecticut and 

. S 

New Jersey. 
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Q So, you don't know whit a low prlco 

in this aroa for this kind of work is7 

A It would bo highor horo than anywhere 

also. Tha unions ara all tha sua prica. 

Q Did you ever Kara this building ap- 

pralsadT 

A No, I never did, 

Q Do yau know construction costs in this 

ara at 

A Yas, I do now. 

Q If 1 wars to put up a building of two 

hundrad forty thousand squara faat with all tha attandf 
ad drcunstances of this inprovenent and landscaping, 
if thara is any, and tha draiaaga, how such a aquara 
faat would it cost mT 

A To build an iaprovenent todayf 

Q Yas. 

A About nina dollars a squara foot. 

Q Ara you faniliar with land valua costs 

in tha Franinghan area? 

A I would naka a guass and - - I haven't 

bought or sold any land in that area at all. 

HR. ROSF.N: I object. This witness 


has not testified to being a real estate 
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•xp«rt in th« Boston area. It's just uncalled 
for. 

THE REFEREE: Yes. 

Q Would you say that the value of the 
property as a whole is at least equal to two and a 
half Billion dollars as it is presently constituted 
today if you had to replace ItT 

A Close te it, 1 would say. 

Q Your price was approximately two 
■illlon dollars how long agoT 

A About two million one hundred thousand 

dollars six years ago. 

Q Now, are you faaillar with the inter* 

action of leases and how they affect the ability to 
resell a piece of property? 

A Somewhat, why? 

Q If you have a lease on this property 

and you are Halted in the rental you can collect 
froa the tenant, would that inhibit the amount you 
could get on a sale of the fee position subject to 
that lease? 

MR. ROSEN: Your Honor, may X just make 
a general statement? I think Your Honor wont 
off going down the regular calendar to enable 







A » 

thM« people to be able to be hoard on 
direct-examination today. 

What la happening la they are using 
thla to prove their value. 

MR. SANDLER: Your Honor, could wo got 
an anawor to that question. That question 
was right on target. It goes right to the 
heart. 

MR. ROSEN: Will you be bound by hla 

answer? 

THE REFEREE: Let no hear the ques* 

tlon. 

(At this tine, the last question was 
read back by the reporter.) 

THE REFEREE: Rephrase the question • - 
if your property were leasable. If leases 
were not on the property, would it make a 
difference? 

If our lease, the Overwyer lease, was 
not on the property, could you sell that 
property off in excess of what you told us? 

THE WITNESS: No, I don't think so. 

Q You couldn't get a greater aaiount? 

A I could get less. If I could get the 
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A 57 

PRO C EEDINCS 


MR. SANDLER: Your Honor, we have a 
stipulation on Boston 6 and 7. Mr. Kaplan 
previously testified in this proceeding. 

It is stipulated that the receiver 
from its operations of this property present¬ 
ly earns nine thousand ninety-one dollars per 
month, or approximately one hundred thirteen 
thousand six hundred eighty dollars per 
annum, prior to insurance of one hundred 

fifty dollars per month, prior to routine 
maintenance of approximately two cents per 
square foot per annum, and prior to office 
overhead which would include the cost of 
re-leasing. 

THF RIFFREE: You people will tell me 
how many feet there are here? 

i4R. SANDLER: This is a double build¬ 
ing. 

TIT REFEREE: You will give me a sched¬ 
ule? 

•IR. SANDLER: Boston 6 and 7 is like 
two buildings, two hundred forty thousand 





feet. Mr. Guy is presently on the stand and 
we can ask - - 

MR. GEWERTZ: We will stipulate as to 
those figures, again, if we get the schedule. 
I have no way of knowing whether this is 
right on the sub-tenant. 

MR. SANDLER: My statement covers it. 

MR. GEWERTZ: All I asked for is a 
schedule. I am willing to accept the 
schedule. 

THE REFEREE: He is accepting your 
figures. Show it to him. 

Is this the property where the testi¬ 
mony was ninety some odd thousand dollars to 
fix up? 

MR. SANDLER: Yos. 

THE REFEREE: Let me, before I get to 
that, ask you a general question. You figure 
two cents a foot. We have heard testimony 
that some properties need thirty-five hundred 
dollars, some need eighty-five hundred 
dollars, some need three thousand dollars, 
some need twenty-seven hundred dollars. 

Up to what figure would you consider 






1 j 
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2 

falling within your 

averape budget of two 

II 

3 

cents a foot repairs 

that you are called on 

« I 

to do? 

■ 

5 

I 

THE WITNESS: 

Well, I would answer it 

6 j 

this way, we program 

about six hundred thous 

7 j} 

and dollars to use on maintenance. 

i 

8 

THE REFEREE: 

That’s two cents a foot 

, ‘ 

«0 

H 

nation-wide? 


THE WITNESS: 

That’s about thirty 

*’; i , 

11 n 

million square feet. 

We then set priorities 

» 

to the needs and one 

building could very 

13 

well take in - - it 

could take ten thousand 

14 |j 

dollars out of that 

which would pfobahly be 

15 

fine. 



THE REFEREE: 

And, we may save a let 

1/ 

on others? 


• 

18 ' 

THE WITNESS: 

May not put a penny 

ic 

into others. 


2C . 

THE REFEREE: 

The Ohio Equities 

21 

people testified, as 

I understand it, to 


nine leaks ami you testified about the doors 
and a few other things, running about eighty- 
five hundred dollars. 

Wasn't that the testimony with the 
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parking lot? 


ft 60 


2 

3 

4 

5 

6 

7 

8 


9 

10 

11 

12 

13 

M 

15 

16 j| 

II 

17 !| 

18 ,1 

!| 

19 !| 
2 ° || 

21 j! 

22 

23 

24 


Tha figura vara for that, roughly 
aighty-flve hundred dollars. Is that figure, 
assuming it costs ten thousand dollars to 
bring Ohio Equities property up to snuff, or 
whatever the building is, is that comprehended 
within that two cents? 

THE WITNESS: That would be. 

THE REFEREE: In the hopes that a 

41 

couple of the other buildings will make it 
and we will have no problem? 

THE WITNESS: The - - we would 
probably breakeven in Columbus. 

THE REFEREE: This will have to be 
taken care of and the other two are all right? 

THE WITNESS: Could be. 

THE REFEREE: I am going to leave you 
right to Mr. Gewertz' examination. Supposing 
one one building it should show or the teanAt 
iiony should show we need ninety thousand 
dollars, or ninety-two thousand dollars, from 
a roof that has busted. Assume the figure. 

How does a massive job like that fall 
into your two cents a foot budget? 







A oi 

THE WITNESS: It doesn't to this ex¬ 
tent. I would go out there - - In the first 
place, that high a figure for any building 
weans we are replacing fifteen percent of 
our coat of the building, 

THE REFEREE: Your experience has 
shown that? 

THE WITNESS: I haven't done any job 
that magnitude. We would then solicit 
bids. If fifteen thousand dollars is what 
it would take f<5r, say, naving, we would get 
a paver, agree to give hin ten thousand 
dollars and he takes a note for fivo thousand 
dollars over the next twelve months so we can 
save our cash. To that extent, in getting 
those repairs made, we budget additional 
money from next year’s budget. 

THE REFEREE: Your six hundred thous- 
nnd dollars, that's all there is available 
for repairs, right, without owing or borrowing 
off next year's funds? Don't give me the 
painting program. 

THE WITNESS: We could, if we have 
sold a building, or if we have a new lease 
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coming up, we might buy maintenance through 
our naxt lease agreement and, again, defer 
this cost. 

CROSS-EXAMINATION BY MR. GEWERTZ: 

Q The way you have things budgeted on 

an over-all basis, isn't it really true all you are 
doing is putting your finger in a hole here, there, 
and there, and deferring the routine maintenance on 

each of the properties because they have lesser prob¬ 
lems? 


A No. When I came to Overmyer, Mr. 

Crawford, the previous president of ODS, advised me 
quite thoroughly in his opinion we had not done, 
aaybe, a very outstanding job in the last three, or 
four years prior to this. 

There was so much catching up to do, 
and he said that this program had been'in affect for 
six months. Now, we spent an awful lot of money - - 
Q What program were you referring to? 

A A building facelift. And, we set 

priorities on the basis of new leases coming up, 
bad cities that we needed to upgrade. We set the 
whole system on priorities. 

Three people in the company set 
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A 

priorities for ne to work from. Now, very well 
using good business judgnent you have to build. If 
you have a building rented one hundred percent, and 
Columbus 1 and 2 were not, we put some of our two 
cents in the building. 

MR. GEWERTZ: I understand ay building 
is not rented. 

THE REFEREEi Get to your ninety 
thousand dollar repair bill. I want this 
witness done. 

MR. GFWFRTZ: My testimony is in. 


MR. SANDLER: I would like to rebut 


that. 


Q How does this work out on the books 

of the debtor? If you had to spend ninety thousand 
dollars to repair, wouldn’t it be averaged out over 
the year and thereby he changed into a per unit 
figure for each property? 

A I don t even know of any cases that 

spend anywhere near that figure. We had as high as 
thirty thousand dollars in repairs that we have been 
able to work right through our system. 

THE RTFERFE: Through that budgetary 

system? 
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THE WITNESS: Absolutely. 

9 DO., each particular Oy.my.r prop.rty 
k«P a r.cord of th. n.lnt.nanc. and r.p.ir work 
which waa don. for .ach particular yo.rT 

A Th.y ar. reasonably good. Thor. 1, 
a aaall problon b.caua. ca,ual labor - - if w. go 

Into a n.rk.t ,uch a, „ou,ton and hlr. fly. p . opl . ( 
thoa. p.opl. .r. p . ld on . „.kly „ „ hourly 

through that operating branch. 

N<W ’ say the branch has five buildings 
tn Houaton and I ua. fly, {„ , „„ k work 

th.n b.tw,.» thon b.two.n Houston 7. Iul) . , h . y , 

found that that charg. haa b..n allocated oy.r all 

th. Houaton operation, ao ! can't a.y b.c.ua. th#y 

worked on 7, g and 9 that Houaton 10 and 11 , didn't 
**t a pro-rated charge. 

Q Suppose I want to in one instance 
find out how nuch was , P . nt ln Fr „ ln!hm „ „„ 

for naint.nanc. and repair,, r, t h.r. any pUc . 1 

c« go to in th. debtor's book, and r.cord, to find 
out that figure? 

A 1 *eep charts and approve all expend!- 
tur.a for aub-contr.ct.. y.ndora, aat.ri.l, and 

auppll.a, I do not hay. a record for labor. 
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A* s 


Q Than, the answer is you could not 

give me a figure, an I correct? 

A It would take time and noney to go 

to Boston, go to the office there, and find out how 

auch cash or labor was devoted towards Maintenance 
on Boston 7 and 6. 

Q That figure is derivable? 

A Absolutely hut I don't know that it's 

in the best interest of creditors to spend four 

hundred dollars or five hundred dollars finding that 
figure. But, it could be done. 

Q You haven t considered each property 
separately when you cone to two cents a square foot; 
you haven't considered the peculiar problems with 
respect to the properties? 

A Yes, it has pretty well be outlined. 

I can show you the twenty-two buildings repaired 
exclusively la, t year. That is not in that two cents, 


PaintinR would be sonething extra, 


is that right? 


THt REFEREE: All right, Mr. Gewertz. 
One more question. You were in Boston this 
week? 


the WITNESS: Yes. 
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THE REPEREE: What did you figure 
on the needs for those two buildings that 
there are from your experience, if you have 
such experience? 

THE WITNESS: I think I made a 
critical inspection and took the parties 
that rent the building or operate the build- 
ing with ae on this Inspection, and I will 
do the ninety-three thousand dollars for 
fifteen thousand dollars. 

THE REFEREE: You can get the whole 
job done for fifteen thousand dollars? 

THE WITNESS: Yes, and I can tell you 
exactly what I will do for that. 

THE REFEREE: What are you going to 

do? 

THE WITNESS: In building A, with me, 
accompanying me, was Joe Santagate who was 
working there since we opened the operation 
and, more or less, runs the public and 
assists in helping the other tenants that we 
have on a long-term basis. 

He showed me through the entire build¬ 
ing and the deficiencies were as follows: 
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th« roof was at this tiae snow cowered and 
completely wrecked. There was water all 
0Y * r ihi roof. It would be Impassible to 
get up there. I know of no one that has 
been up there since last August, since we 
aade the roof repairs, and nobody else was 
there. 

MR. GEWERTZ: He hasn't been there all 
this tiae. 

THE REFEREE: He knows of no one, 
that's what he said. 

MR, SANDLER: Mr. Guy, if you wanted 
to go out on that roof, how would you hare 
to get up there? 

THE WITNESS: A forty foot ladder 
wouldn't take you up. You hare to get on a 
ladder. 

MR. SANDLER: A forty-foot ladder. 

The reason I asked that question was - - 

THE REFEREE: I heard the testiaony 
of the old guy who was fluttering around the 
roof. I heard it. 


THE WITNESS: We found no roof leaks 
*t all, but we found a wet area on the top 








of the fire wall between Section 7A and 7B, 
and in the left front corner of Section 6A we 
found the flashing had been turned up by the 
wind, probably, and there was some wetting 
in that corner. 

We found a freezer that needed to be 
removed in Section 7B, but Goodrich is respon¬ 
sible for doing all that work, keeping that 
entire section of the building up and cleaning 
the office. Nothing of that is a cost to 
Overmyer. 

In Section 7C the islands externally 
had debris all over them. It would take 
four or five truckloads to haul all that 
debris away. And, the drainage ditch along 
the entire building. Number 7, should be 
regraded with a grader at a later time, when 
it's dry enough to do it. 

In this particular building two out 
of the three sections are heated and all 
heaters were working. There are heaters in 
Section 7A and Section 7B. Now, in building 
6, door number 7 is locked up and it's broken. 
There would be repairs needed there. Both 
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2 

buildings need ontlre guttors and downspouts 


3 

roplscod. You srs talking about thirty-five 

• 

4 ^ 

11 

hundrod dollars a building. 


I 

5 

In Saction 68 tha twenty-six foot 


|l 

6 

double doors, number 13 and nuaber 14, need 


7 ■! 

repairs, need one panel replaced and the 


8 

runners fixed. There was no evidence of any 

t 

9 ! 

cracks in the brickwork; the fire wall looked 


10 I 

good; the parapet looked good. 


u 

the exterior in the front of building 


, 

6 had been graded and replaced and shrubbery 


If 

13 

put in last year. Building nunber 7 could 


14 'i 

use, taaybe, sone landscaping In the spring. 


13 

Structurally I found that the buildings 


16 

froa a roof and floor standpoint were better 


17 

than our average buildings. The one thing 


18 

I left out of here is on the front of the two 


19 ! 

buildings we should paint then where the 


20 

gutters have stained, the rust has stained 


21 

the old building. 

• 

22 

THF RFFERPE: That doesn't necessarily 


23 

make a bad buildingT 


24 

THE WITNESS: Our practice is that if 

, 

ii 

25 

we replace a gutter we would normally follow 
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up with a paint Jot. 

THE REFEREE: Do you have anything 
■ora with respect of the testimony by the 
plaintiff last tlae? 

DIRECT-EXAMINATION BY MR. SANDLER: 

Q Did you testify as to how you arrived 

at the fifteen thousand dollar estiaated cost of 
repairs? 

A I took the nuaber of square feet and 

charged nine and a half cents a square foot. And, 

our average - - 

THE REFEREE: You Included the drain¬ 
age, the doors, and the gutters, which is 
about half the billT 

Q When you were in the warehouse during 
this rain, did you see any leaks? 

A No. I aentioned the wet area on the 

fire wall. 

Q That's not a leak in five or six 

spots? 

A There was no water at all or any 

water leaks. 

MR. GEWERTZ: There was no testimony 
as to any leaks. 


25 
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MR. SANDLER: Your client testified 

thet the whole roof had to be replaced. 

MR. GEWERTZ: He said it'* cracked 

but not quite at the point where it leaked. 

A Okay. 

THE REFEREE: Do you plan to cross* 

examine? 

MR. GEWERTZ: Yes. 

CROSS-EXAMINATION BY MR. GEWERTZ: 

Q Mr. Guy, you concede that some exter¬ 

ior painting is necessary, is that correct? 

A Yes. 

Q What part of the building needs 

exterior painting? 

A The sides with the gutters which is 

both truck door sides of the two buildings. 

Q What percentage of the entire area? 

A It's about thirty percent. 

Q What would it cost to repaint the 

entire building? 

A The entire building? 

0 Exterior? 

A Using the painters that we use primar¬ 

ily in Hartford, the highest price building today he 


25 
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did for us was Buffalo, and that was seventy- four 
hundred dollars. 

Q There are two buildings here? 

A Use that figure and multiply by two. 

Q Are these buildings as big as Buffalo? 

A A littlo smaller. 

Q If the entire two buildings had to be 

repainted, on the exterior, your figure is approxi¬ 
mately fifteen thousand dollars? 

A There is no need to do it. 

Q I an asking you first - - 

THE REFEREE: Why don't you ask what 
it would cost to build over? We are trying 
to move the trials along. You are asking 
what it would cost to do and he is testifying 
we don't have to do it. 

MR. GEWERTZ: My client testified this 
entire building had to be repainted. 

THE REFEREE: If everybody is trying 
to impede your client - - your client thought 
it was ninety thousand dollars. My wife 
thinks ay whole house needs a paint job and 
ye?: I can't see it. 

MR. GEWERTZ: My client testified he 
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WI * “P there end there were probleer with 
the paint. 

THE REFEREEs Thia ian said ha * • 

MR, GEWERTZs Ha doatn't aay. 

THE REFEREEs I think avarybody in 
thia court has loat sifht of what it ia 
raally all about. You ara worried will I 
baliava your man about the ninety-three thoua- 

and dollara; they ara worried that ha ia lying 
by too auch. 

He may be an aathatic and aay want to 
paint that place every weak. 

MR. GEWERTZ: You are not going to gat 
a/ man and him to testify to the saaa thing. 

THE RLFERKE: Do you need the practice? 

MR. GEWERTZ: I am trying to get then 
in substantial agraaaant. 

THE RLFEREE: He doesn't think it needs 
a painting. 

MR. GEWERTZs He testified it did. 

THE WITNESSs I did not. 

THE REFEREE: If it did, it would coat 
fourteen thousand eight hundred dollara. 

MR. GEWERTZ: He said part of it needs 


25 
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to be don*. 


THE WITNESS: Not fourt**n thousand 
•ight hundred dollars worth. 

THE REFEREE: If that's the way you 
examine, that's the way. I want this case 
don*. If you want to practice cross-exami- 

•/A 

nation do it in another courtroom at another 
'I hour. 

V 

Q You say the roof was covered with snow? 

A Yes. 

THE REFEREE: How much would it cost 
to paint when it does need painting? 

THE WITNESS: Thirty percent of four¬ 
teen thousand dollars. 

y 

THE REFEREE: Now we are talking about 
eleven thousand dollars between the gutters, 
loaders and paint job? 

•il} s 

THE WITNESS:}- That is correct. 

f 's 

Q Would it be okay to paint a third of 

the building without painting the rest? 

A We do that normally. 


Does that present a satisfactory ap¬ 


pearance? 


THE REFEREE: If a truck backed into 
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on« wall and scratched one wall, would you 
want him to paint the whole thing? 

MR. GEWF.RTZ: He is talking about 
thirty percent. 

THE REFEREE; I wouldn't let hi® 
paint it in these proceedings, I will tell 
you right now. Under the egis of this Court, 
if it needs thirty percent painting, that's 
what it gets. 


MR. GEWERTZ: We are all aware of the 
demands for koeping costs down in bankruptcy 
proceedings. 

Q You were on the roof, you said, and 

it was covered with snow? 

A I was not on the roof. Nobody could 

have gotten on the roof. 

Q You didn't inspect the roof? 

A No t a t a 11. 

THE REFEREE; Is it possible that the 
roof under all the snow needs repairs but has 
not yet reached the point where it’s lea) ing? 

THE WITNESS: This roof is seven or 
eight years old. 

THI REFEREE: Is it possible that that 
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roof needs work to prevent a big scan bust? 
THE WITNESS: No. 


THE REPERFE: If it did would you 
do it at this stage? 


THE WITNESS: 
THE REFEREE: 
it's busted? 

THE WITNESS: 
THE REFEREE: 

busted. 


No. 

Would you wait until 

Probably. 

He waits until it's 


Q You were not on the roof and couldn't 

have seen any cracks if they were there? 

A No. 

Q Did you inspect the parking lot? 

A You could not inspect the parking lot. 

Q It was covered with snow? 

A Yes. We repaved that not too long ago. 

THE REFEREE: Like the city repaves 
potholes or do you repave it? 

THE WITNESS: We usually don't put 
that wuch into it. 

Q You testified there were soae problems 

with the interior. How much would be allocable to 

the interior? 


;i 
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A In one section of the building it 

would take the best part of one thousand dollars or 
fifteen hundred dollars to fix Section 6C. the floor. 


5 

Q 

That’s all? 

6 

A 

Yes. 

1 

7 1 

Q 

Is there anything else wrong with the 

8 

building! 

‘ | 

9 

A 

No. The other problems I saw with 

10 l| 

the building were an expense to the Goodrich firm. 

11 


THE REFEREE: What about the drainage? 

12 

,1 

You told ae about drainage around the build- 

13 ! 

ing. 

How much? 

H ;| 


the WITNESS: A gr.d.r, two d.y», , ix 

■5!! 

hundred dollars. 

.6 I 


THE REFEREE: For a proper drainage 

17 

Job! 


,6 


THE WITNESS: It’s all graded but the 

19 || 

trucks 

pull out - - 

20 I 


THB REFEREE: Wh.t .bout thos. .pot.. 

21 II 

how do 

we get rid of them? 

22 il 


THE WITNESS: What spots? 

•j « Il 

23 

1 


THE REFEREE: You told .. d.op .pot. 

2 V 

on a fire wall, didn’t you? 

25 j 

J 

1 


THE WITNESS: Yes. That would take a 

1 









nan with some roofing cement to go up there 
and find out where the water is coming in. 

THE REFEREE: There are areas in the 
roof where water is coming in? 

THE WITNESS: It's near the top of the 

roof. 

THE REFEREE: In other words, you are 
seeing a wet wall hut no water coming through? 

THE WITNESS: We have an expansion 

joint. 

Q Do you know how much was spent by 

Overmyer for repairs and maintenance in Masaachusettes 
in 1973? 

A No. 

Q 1972? 

A No. 

Q Do you know whether it was more than 

eighteen hundred dollars? 

A No, I would not know that. 

Q Was it more than twenty'four hundred 

dollars? Do you think that more than twenty*four 
hundred dollars per year ii required on the property, 
based on your inspection? 

A I think we have a couple of outstanding 
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debt* that will well exceed that figure, bill* we owe 
I a* not sure when the work was done. 

Q I* a part of that fron noraal mainten¬ 

ance work? 

A First you have to put thi* thing in 

the shape it should be in. 

MR. f.EXERTZ: No further questions. 

MR. SANDLER: No further questions. 

THE REFEREE: Any other stipulations, 
Mr. Gewertz, on any properties? 

MR. SANDLER: Your Honor, this is 
Boston 6 and 7 which we are just concluding. 

I have to ask Mr. Flanagan two ques¬ 
tions. It has nothing to do with the rents. 
Your Honor. 

THE REFEREE: You are calling hia now 
for another purpose Just in this case? 

MR. SA?/DLER: Just in this case. It's 
unique to this case. He has only testified 
in one area so far. 

THE REFEREE: Mr. Flanagan, please take 
the stand. 


25 










SAMUEL H. 


FLANAGAN, having been 
previously duly sworn by Honorable Roy, waa 
examined and testified further as follows: 


THE REFEREE: You are still under oath, 
Mr. Flanagan. 

DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, did you receive a tele¬ 

phone call yesterday with respect to an offer to 
purchase the leasehold on Boston 6 and 7? 

A Yes. 

Q Who was that telephone call from? 

A Paul Erickson. 

Q Did you initiate that telephone call? 

THE REFEREE: Who is he? 

MR. GEWERTZ: I object. I think we 
have excluded previous offers. I thought he 

was talking about my client making an admis¬ 
sion. 

MR. SANDLER: This is the only way - • 
the landlord offered one hundred thousand 
dollars. Yet, we had an unsolicited offer 
for substantially more. It goes to the 
essence of what we are trying to do. 









ii 

l | 

\ 

A « 

' 

2 

Q 

Who is Mr. Erickson? 

1 

• 

3 

^ 1 

A 

He is a foraer branch aanager in 


Boston. 



5 1 ! 

Q 

What did he offer you in that phone 


6 

1 

conversation, 

the first phone conversation? 


7 | 

A 

He said he would he interested in 


8 

1 

purchasing the 

leasehold on the property and he was 


9 

P r *P* re< * ?° P*y two hundred thousand dollars at this j 


10 

M 

point in tiae. 



11 i 

1 

Q Did you relay that offer to ae? 1 


12 

I 

A 

Yes. 


'3 1 

|l 

Q 

Did I ask you to coaaunicate with hla 


14 |i 

!| 

15 

to see if he would increase the offerV 1 


A 

Yes. 


,6 1 

|! 

Q 

Did you then call hia and ask if he 


17 i| 

H 

would increase 

the offer? 


18 1 

A 

Yes. 


19 

20 j'i 

Q 

Did he increase the offer? 


A 

Yes. 


r 

21 

Q 

What did he increase It to? 

0 

22 

A 

Two hundred seventy-five thousand 


23 

dollars. 



1 

24 


MR. SANDLER: I have no further ques- 

1 

25 

|l 

tions. 

We can get more; we can get three 








hundred fifty thousand dollars. 


CROSS-EXAMINATION BY MR. GEWERTZ: 

Q Who is Mr. Erickson? Do you know him? 

A Yes. 

Q How long have you known him? 

A About a year. 

Q What is his relation to the Ovenayer 

Company? 

A Today, it's none. 

Q What was it? 

A He was for a period of about a year, 

the general manager of the Boston branch. 

Q Is he doing any work for Ovemyer not 

as an employee now, as an independent contractor? 

A No. 

Q Performing services for Overmyer or 


the receiver? 

A No. He purchased the public warehouse 

business. It happened to be located in Boston 6 and 

7. 

MR. GEWERTZ: I would move to strike 
all this. This is hearsay testimony on this 
unless he gets Mr. Erickson up here and 
puts hira on the stand and he testifies that 






1 


V 

«ount - - he is willing to pay that Mount. 
Thi* is a conversation between a third party 
md this witness. It’s certainly not an 
adalssion of ny client; I don't think it 
should be binding upon ay client; I don't see 
*ny writing, it's a hearsay conversation here. 


8 

THE REFEREE: 

We don't even know if it 


was Mr. Erickson. 


10 

MR. GEWERTZ: 

That's right. 

li 

THE REFEREE: 

I will strike that tes- 

12 

ij 

tiaony. 


13 | 

MR. SANDLER: 

If that testiaony is 

M jj 

going to be stricken 

I would like to call 

15 ! 

another witness who 

can testify to a personal 

16 

conversation with his client. 

17 : 

THE REFEREE: 

Is the witness here? 

: 

18 !i 

19 

MR. SANDLER: 

Yes. 

Mr. Hayes? 


20 

21 1 

(* E 0 r g E H A Y r S, having been duly sworn by 

22 

Honorable Roy Baibtt, 

was exaalned and 

23 t 

1 • 

testified as follows: 


24 

25 

THE REFEREE: 

Flease give your full 


i 



nune and address to tha reporter. 

THE WITNESS: George Hayes, 34 
Daffodil Road, Stafford, Connecticut. 

DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Hayes, were you formerly employed 
by the debtor! 

A Yes. 

Q While you were employed by the debtor, 

did you have a conversation with Mr. Lowell Kaplan? 

A On many occasions over a number of 

years. 

Q Was there a conversation with Mr. 

Kaplan in which he offered to purchase the lease owned 
on Boston 6 and 7? 

A There were two promises made to me by 

Mr. Kaplan, one about two nnd a half or three years 
ago - - 

THE REFEREE: Now he made his own 
offer in court. He told us he offered one 
hundred thousand dollars. 

MR. SANDLER: We don't think he was 
telling the truth. 

THE REFEREE: What has happened in the 



last two months? 





THE WITNESS: In the last two months 
he offered to pay us two hundred thousand 
dollars apiece. 

Q Four hundred thousand dollars for the 

package! 

A Yes. 

REFEREE: Is that for the double 
warehouse? Is that for the warehouse in 
BostonT 

THE WITNESS: Yes. 

Q Two hundred thousand dollars each? 

A Two hundred thousand dollars for 

Boston 6 and 7 and two hundred thousand dollars for 
New Orleans 6. 

Q He offered two hundred thousand dollars 

for Boston 6 and 7? 

A Yes. 

CROSS-EXAMINATION BY MR. GEWERTZ: 

Q Did he say why he wanted to do it? 

A He is rather active in real estate 

Investments; he has an interest in a trucking company 
- - I believe it's Pittston Company. I believe he 
thought he could step into it himself. 


Q 


Did he say he was fed up with Overmyer, 




I 





wanted to get rid of thea, would pay one hundred 
thousand dollars, or so, to get out7 \ 

A He was unhappy with everything, being 
called in Florida where he was resorting in the 
winter to be bothered with a check problem. 

Q In other words, he complained to you he 
had problems with Overayer's conduct on the whole - - 
A He didn't say that - - 
Q Or to the affect he had problems with 
Overayer, he didn't want to be burdened with having 
Overayer as a tenant - - did he say that? 

A One of his motives, I would say, would 

probably be to make aore aoney. 

Q Did he say that to you, that he wanted 
to aake aore on this7 


that. 


I can't say he said that. He inferred 


THE REPEREE: He wanted to get rid of 
Overayer at any price, is that what you are 
saying? 


MR. GEWERTZ: I am trying to get hia 


to say it. 


I think it was a deal with hia and the 


) 


company he controlled 
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Q 


A *7 

I don’t care what you think. What did 
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ha aay to youT 


THE REFEREE: Tall hia what ha wants 
hera, ha was contributing two hundrad thousand 
dollars as charity bacausa ha hatad Ova nayar 
■ - why don’t you tall hia that. 

Q Did you aaka a neaorandua of this convert 


sation? 


No, sir, I 


did not 


Q Did you infora anyone else in the coapany 

of thisT 


A I ran in proaptly to Mr. Overayar. 

Q Did you send a acao to Mr. Overnyer? 

A No, I did not. 

Q Didn’t you keep any record? 

A I didn't. 

Q Could it have bean one hundrad thousand 

dollars? 


A It was ona hundrad thousand dollars a 
year and a half ago. 

Q What was it this tine? 

A Two hundrad thousand dollars. 

Q Maybe you think it was two hundrad 
thousand dollars this tine? 













sir. 


aake a 


randim 


A I remember the conversation, 

Q You couldn't have been nixed upT 
A I don't reaeaber any mix-up situation, 

Q You didn't keep a recordT 
A I don’t recall. I didn't at the time 
aeaorandum. 

Q You didn't keep a recordT 

A I don't recall. I didn't make a nemo- 
of this conversation. 

MR. GEWERTZ: I have no further ques¬ 
tions. 

MR. SANDLER: That concludes Boston 
6 and 7. 


THE REFEREE: Decision reserved 
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PROC E E D I N G S 


MR. ZIMMERMAN: Your Honor, for ny 
affirmative case I want to put in the request 
for admissions. 

THE REFEREE: You mean, the response 
which has been submitted to me for filing 
today? 







MR. ZIMMERMAN: Yes. 
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THE REFEREE: Fine. I don't have your 
requoit but I am sure It's like the rest of 
them. Mr. Lifland will help us track down 
the original. 

MR. ZIMMERMAN: On that basis, the 
applicant rests. 

MR. SANDLER: Mr. Flanagan, please. 

THE REFEREE: What about the stipula¬ 
tion of facts? 

MR. SANDLER: It's in the admissions. 

THE REFEREE: Is there anything else 

to try? 

MR. SANDLER: Mr. Flanagan's testimony 
unless we can stipulate it. 

MR. ZIMMERMAN: Mr. Flanagan's testimony. 

SAMUEL H. FLANAGAN, having been duly 
sworn by Honorable Roy Babitt, was examined 
and testified as follows: 


THE REFEREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Samuel !!. Flanagan, 2 




Chester Road, Darien, Connecticut. 
DIRECT-EXAMINATION BY MR. SANDLER: 

MR. SANDLER: Counsel agrees to stipu¬ 
late that Mr. Flanagan is employed by the 
receiver with regard to collections and previ¬ 
ously was employed by the debtor in the same 
capacity. 

MR. ZIMMERMAN: So stipulated. 

Q Mr. Flanagan, does the receiver keep 

records in the ordinary course of business indicating 

collections from sub-tenants at the Buffalo Number 2 
premises? 

A Yes. 

Q Do you have copies of those records 

with you? 

A Yes. 

Q What do the records indicate the receiv¬ 

er presently collects from the sub-tenants of these 
premises? 

A Sixteen thousand dollars a month. 

Q What do the records indicate is paid 

to the landlord for rent and taxes under the lease? 

A Rent is ninety-four hundred fifty-six 

dollars and taxes are one thousand two hundred twenty 
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dollars. That cow, out to flfty-on. thousand two 
hundred four dollar* a year. 

Q Are you familiar with the rental market 
in the Buffalo area? 

A Yes. 

Q How would you characterize that market 
for warehouse space? 

A It's a good market. 

Q How many ,ub-t.nant, ar. in this build- 


ing? 


A One. 

What is the name of that sub-tenant? 

A Fisher Trice Division of Quaker Oats. 

When does this lease expire? 

A The lease expires April 30th. 

Have there been negotiations with that 
sub-tenant with a view towards renewing the sub-lease? 


Has a new sub-lease been drafted and 


submitted to them? 


A Yes> 3 ^ified agreement has been work- 
ed out with them and if, in th.it hand, for execution 
at this time. 

* 

MR. SANDLER: No further questions. 
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CROSS-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Flanagan, have you seen this pro¬ 

posed sub-lease? 

A Yes, sir. 

Q Did you help negotiate it? 

to 

A I have reviewed it. I didn't partici¬ 

pate in any negotiations with Fisher Price. 

Q Mr. Flanagan, what records does Overmyer 

keep with regard to leases? 

A He retains basically the files that 

were formerly maintained by the Overmyer company which 

* 

consists of the lease document. 1 ? and in a good many in¬ 
stances, correspondence that pertain to the property. 

Q Are you the custodian of these records? 

A No, I would not classify myself as a 

custodian of the records. 

MR. ZIMMERMAN: Your Honor, I move that 
the witness' testimony regarding the Information 
found on the records of the receiver in D. H. 
Overmyer be stricken as hearsay. An appropriate 
foundation has not been laid for the business 
records - - 

THE REFEREE: Overruled. 


MR. ZIMMERMAN: Exception noted 
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THE REFEREE: Yes. Go ahead. 

at 

MR. ZIMMERMAN: . No further questions. 
RE-DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, did you consult certain 

records in response to questions put to you? 

A Yes. 

Q Are those records maintained by the 

receiver in the ordinary course of business? 

A Yes. 

Q Were they previously maintained by the 

debtor in the ordinary course of business? 

A Yes. 

MR. SANDLER: No further questions. 

MR. ZIMMERMAN: No further questions. 
MR. SANDLER: Mr. Guy? 

With regard to Mr. Guy, counsel has 
agreed to stipulate Mr. Guy is employed by the 
receiver, is an expert witness, an engineer, 
and incharge of maintenance of the Overnvar 
warehouses. 

MURRAY GUY, having been duly sworn by 


Honorable Roy Nabitt, was examined and testi¬ 
fied as follows : 
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THE REFEREE: Please give your full 
name end hone address to the reporter. 

THE WITNESS: Murray Guy, 74 BTiar Brae 
Road, Stamford, Connecticut. 

DIPi:CT-EXAMINATION BY MR. SANDLER: 

Q Mr. Guy, you previously testified that 

on an average - - 

MR. ZIMMPRMAN: Your Honor, I object to 
the fact of the previous testimony. 

MR. SANDLER: I was trying to save time. 

THE REFEREE: Nothing that he testified 
to in another trial with other counsel is bind¬ 
ing. 

MR. SANDLER: Fine. 

Q Mr. Guy, in connection with your duties, 

have you been able to strike an average cost of 
routine maintenance for the various Overmyer warehouses 
including Buffalo Number 2? 

A Yes, I have. 

Q Would you tell us what that average cost 

for routine maintenance is? 

MR. ZIMMERMAN: Objection as to rele- 


25 


vancy, on this particular property 
THE REFEREE: What is that? 







MR. ZIM'fERMAN: On what the average 
cost would be. 

THE REFI-REE.' Overruled. 

A Two cents per square foot Is our budget 

for routine re-occurring maintenance. 

TilII REFEREE: Don’t you see the rele¬ 
vancy, Mr. Zimmerman? It is to find out the 
spread between the rent reserved for your 
client and the rent to be received by the subs. 

MR. ZIMMERMAN: Your Honor has previous¬ 
ly limited my cross-examination to expenses 
incurred with regard to the specific proper¬ 
ties . 

THE REFEREE: Nonetheless, there is 
an allocability and, as you also know - - if I 
didn’t mention it before, I will mention it 
again - - that at some point in the next few 
days the receiver is going to testify, or his 
accountant, as to how much of the over-all 
administration expenses of this empire is to 
be attributed to this property. 

That will further reduce the spread of 
the figures Mr. Tlanagan testified to. No 
landlord can possibly bo hurt by any figure 
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that reduces the spread. 

MR. ZIMMERMAN: It would be my position 
that the maintenance cost more than two cents 
per square foot. 

T3IE REFEREE: You can get to it. The 
point of the matter is he has thus far testi- 
fied uniformly as a general proposition this 
empire attributes a rough national budget of 
two cents per foot for each of the thirty 
million, or so, square feet, it operates. 

You will cross-examine. I can’t see any 
landlord objecting to any diminution of the 
gross figure Mr. Flanagan testified to. 

MR. ZIMMERMAN: We are merely making a 
record with regard to my objection. There has 
been no testimony in any of these proceedings 
as to what specific expenses have been incurr- 


THE REFEREE: We hope you will be able 


to do that. 


THE WITNESS: I can do that now. 

THE REFEREE: Listen to your attorney's 


questions. 


Would you tall us, if you know, what 


0 
















B n 

repair work has been done at Buffalo Nuaber 2 over 
the course of the past year? 

A We spent twenty-five thousand nine 
hundred duller, plu. ,t.t. t«, on .new paving Job 
Which Included putting In en entire new .ub-be,. end 

rock. It we. „ abnormally erp.n.lve p.vlng Job l n 
that site. 

Q When was that Job done? 

A Thet Job was concluded - - it we, ,terf 

»i on 7/15. I don't h.ve the end date, but It had to 
be before the middle of Augu.t. 

Q 1973? 

A Yes, and the contractor was Pete 
Derkovitch. 

Q At the present time, does Buffalo Nuaber 

2 require any additional repairs? 

A As of last week we authorised four 
hundred fifty dollar. In roof r.p, lr , on the office 
building. To ny knowledge - . „ 0 , „ ot t0 „ y kn(n(l , dl , 

• but, Pl.her Price Indicated tholr contractor wa, 
foing to do that last Friday. 

1 received this letter (Indicating). 

•nd confirmation and quotation,, and did authorl,. 
that repair. 
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Q That was a roof patch7 

A It was a ledge around the flashing or 

ventilator of the air-conditioning unit. 

Q To your knowledge, aside from the re¬ 

pair you just testified to, does the building require 
any additional work? 

A I didn't finish the additional expenses 

we had last year. 

We spent five hundred forty-nine dollars 
on new drainage work and we painted - - well, that 
wouldn't be significant. That's priaarily it. 

As far as additional work, I really do 
not know of any at this tine but I have not inspected 
that building - - in fact, I have never seen that 
building. But, we did put a total of over thirty 
thousand dollars into that building last year. 

THE REFEREE: How do you usually work 
when you don't inspect buildings nationwide, 
do you wait for conplaints? 

THE WITNESS: When I say "personally," 

I had a fellow like an area manager Inspect 
the building. 

THE REFEREE: Periodically this building 
has been Inspected? 
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THE WITNESS: Yes, very much to. In 

• 

^ 1 

3 I 

4 1 ! 

fact, in September it was inspected by a 
fellow by the name of Gerry Paine. 


5 !! 

MR. SANDLER: No further questions. 

i 

6 

THE REFEREE: Mr. Ziruaerman? 


7 ' 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 


8 

Q Do you know how old this building is. 


o 

Mr. Guy? 


10 

A No. The only reason I don't know the 


1! 

»ge of the building is I didn't bring all of the 


I 

1 i. 

records to court this morning as I usually do. 


13 

Q Has this building been painted on the 


14 

exterior since it was built? 


* < s 

A No. We painted Buffalo Nusiber 1. Our 


1 » 

next building is Buffalo Number 2. 


U 

Q What do you anticipate is the expense 


18 

of painting this building? 


1" 

A I would say it would be an identical 


7 ,*> 

i • 

expense as Buffalo Number 1, which to the exact dollar 
was, I think, seventy-two hundred twenty dollars. 

• 

7 • 

a- * 

That was last summer's price so it would be a little 


2 * 

higher this year. 


24 

THE REFEREE: But, Buffalo was not 


2 5 

painted? 


I 





THE WITNESS: Buffalo Number 1 was 
painted and Buffalo Number 2 was not painted. 
We did, however, get a contract price for 
Buffalo Number 2, and Albany Number 1 and 
Hartford Number 1 as a package deal. 

We let the contracting to a Hartford 
organization but since then I have had to 
cancel it. 

Q Did the new paving Job's allocation 

come out of the general fund or was that an additional 
expense? 

A We entered into an agreement on a note 

with the contractor paying him X percent down and the 
remaining balance over a twelve-month period. 

Q Has this contractor been paid? 

A I do not know. I know he has been paid 

a number of dollars, but I would be guessing. 

THF. REFEREE: Is his work finished? 

THE WITNESS: Yes. 

THF. REFEREE: What is the difference to 
you whether he has been paid or not? 

MR. ZIMMERMAN: There may be a lien on 
the building. 


THE REFEREE: I see. Do you know of this? 










THE WITNESS: I should know but I do 


not. 

THE REFEREE: Pass on. 

^ y° u retain any maintenance personnel 

in the Buffalo area? 

A No. 

Q What maintenance personnel do you use 

to make routine repairs to the Buffalo building? 

A There is nobody but me anywhere right 

now, 

Q Prior to the filing of the Chapter XI, 

did you have any maintenance personnel in the Buffalo 

area? 

A We pretty much exclusively used the 
contractor I mentioned before, Pete Derkovitch, for 
all Overayer work. 

Q Was he paid on a per diem basis? 

A No, individual contracts on all Jobs. 

Q Mr. Guy, what kind of records do you 

have with you regarding the maintenance expenses on 

i • 

this building going back in time? 

^ have a complete folder of non'meaning* 
ful information. It shows what work we have done, and 
so on, but I would say I couldn't additionally - - I 
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could not give • total figure, I know the figure ia 


not complete. 


MR. ZIMMERMAN: No further questions. 


Your Honor. 


MR. SANDLER: Thank you, Mr. Guy. 
That concludes the receiver's case. 
THE REFEREE: Thank you, Mr. Guy. 
Decision reserved on Buffalo Number 2. 
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THE REFEREE: In Camden #2, I have an 


2(j 


answer by both parties. 


2 * 


MR. ZIMMERMAN: Your Honor, I have 


i 

22 j 


some documents I want to put in evidence and 


23 


a witness. 

• 

1 

24 !’ 

First, I want to offer a certified 


2 s 


copy of docket entries in a case in the 
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Superior Court in Now Jersey. Camden County, 

Number B-291H-72, entitled Str.uee, Greenberg 

« Company, Plaintiff, versus D. II. Overmyer 
Company, Inc. 

MR. SANDLER: No objection to that. 

Your Honor. 

CAt this time, the said document 

"f* a*° " arktd Applicant's Exhibit 
1 in evidence.) 

MR. ZIMMERMAN: I would like to offer 
in evidence a judgment for possession in the 
same action, in the same court, which was 
filed in that court on October 4th, 1973. 

MR. SANDLER: I object on the grounds 
of irrelevancy, Your Honor. 

THE REFEREE: To what? 

MR. SANDLER: This is a judgment of 
possession datod October 4th, 1973, and the 
objection is based on two grounds. 

First, it's a judgment in response to 
a motion for partial summary judgment. The 
underlying papers indicating what type of 
judgment was sought are not before the Court. 

It might have been a motion for partial summary 
judgment for possession or to collect the 



rents until the arrearages are liquidated. I 
don't know. It could have been a temporary 
situation. 

Furthermore, subsequent to this judg¬ 
ment a stipulation was entered into between 
the parties in this same case and a copy of 
that subsequent stipulation is in - - it is 
annexed to the landlord's papers, and the 
stipulation says that the Overmyer Corporation 

keeps the lease and keeps possession provided 
it pays one hundred thirty-nine thousand 
dollars by a certain date. 

So, the parties agreed to supersede 
this, whatever it is. Without the underlying 
papers, I don't know what this prior judgment 
is, hut I do know it was superseded by a 
subsequent stipulation that Mr. Zimmerman put 
into the record. 

MR. ZIMMERMAN: Your Honor is well 
aware that a court speaks through its orders 
and judgments and that the judgment speaks 

Q 

for itself. This is a certified copy of a 
judgment duly entered in a State Court. 

THE REFEREE: What does that mean? 





MR. ZIMMERMAN: This Is admissible in 
evidence. Number 1. The relevance of the 
series of documents that I am prepared to put 
into evidence is that the landlord here cosunenc* 
ed a proceeding to recover property - - posses¬ 
sion of the property - - and damages under the 
lease and got judgment of possession, actually 
had a right of possession entered by the Court 

and executed, and went into possession; that 
after going into possession they entered into 

an agreement with the debtor under which the 
debtor agreed with the landlord that the least 
would be terminated if the amount of the con¬ 
sent Judgment was not paid by December 51st, 
1973. 

TlfT! REFEREE: I will allow It for what¬ 
ever it's worth, but you must understand it’s 
for just a matter of future knowledge of a 
judgment. After all, unless it's absolutely 
clear on its face, you have to look at the 
underlying basis. 

If I showed you a record of convictions 
and the question is whether or not the crime 
involved the moral terpitude law, could you 
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tell from the judgment? Wouldn't you have 

to look at the indictment? 

MR. ZIMMERMAN: Except we are talking 

about a judgment for possession. 

THE REFEREE: I will accept thut pro* 

vided the stipulation is deemed marked in 

evidence, as woll. 

(At this time, the said document 
was so marked Applicant's Exhibit 

"2" in evidence.) 


MR. ZIMMERMAN: Now, I offer in the 
same caso in New Jersey, a wjit of possession 
with a sheriff's return on it indicating that 
the plaintiff was put into possession of the 
described premises. Any objection? 

MR. SANDLER: I object to the exhibit 
and I object to your remarks. I think if it's 
admitted, it will speak for itself. 

THE REFEREE: What is the objection, 

Mr. Sandler? 

MR. SANDLER: Well, this again ante¬ 
dates, Your Honor - - 


THE REFEREE: The stipulation? 
MR. SANDLER: The stipulation. 


The objection is over- 


TI1E REFEREE 
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ruled for the sane reasons as I overruled the 
objection to the order. I would assune that 
having brought these proceedings to recover 
possession, it seens clear to ae neither this 
order nor writ were implemented or if they 
were implemented, they - - maybe they were 
subsequently changed. 

MR. SANDLER: I think there should be 
a voir dire on these documents. According to 
the docket sheet that the landlord has, we 

have the Judgment, the writ of possession. 

•nd then we have something called an order to 
restrain, and I would like to ask Mr. Zimmerman 
if he has a copy of the order to restrain and 
what actions the Court took on the order to 
restrain? 

MR. ZIMMERMAN: I will put a witness on 
the stand. 

Tim REFEREE: I Just don't think that 
is terribly important to these proceedings. 

I really don't know why Mr. Zimmerman is going 
through this. 

The fact is you don't have possession, 
you did not have possession, you divested of 









. / 

0 

1 lj 

c * 


2 j 

lj 

possession through a separate agreement. 


3 1 

MR. ZIMMHRI'IAN: This is an action for 


4 

possession. 

• 

(l 

5 1' 
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Till; REFEREE: That means the debtor 

6 ! 

had possession. You want possession. What 


:i 

is the difference? You altered the court in 

New Jersey by, in essence, refusing the imple¬ 


0 . 

mentation of it and giving back the debtor 


,o!: 

the premises on conditions. 


ll ii 

MR. ZIMMF.RMAN: Your Honor, may I mark 


, 

12 j 

it in evidence? 


13 ^ ' _< s _3 

MR. SANDLER: I would like to know if 


V.' 

14 : 

you have a copy of the order to restrain? 


1 j 

MR. SANDLER: I would like to question 


JO i; 

you on the order to restrain. 


i •> i! 

i * 

THE REFEREE: I will allow it. We 


^ ] 

will hold on marking that in evidence. 


t9 ;i 

MR. ZIMMERMAN: What? 


20 

THE REFEREE: That portion of those 


■J 1 

*•* 

entries. Why do we need the docket entries. 


22 1 

Mr. Zimmerman; what does it add to your case 


ll 

23 ' 

here? 

• 

*.4 

MR. ZIMMERMAN: Nothing but clarity. 


25 ll 

Your Honor. 












2 THE REFEREE: I don't need c- \ty 

3 ii end I don't really think we should clutter 

4 the record with more testimony that is really 

<5 irrelevant. 

6 MR. ZIMMERMAN: I don't intend to 

7 clutter the record at all. 

i THE REFEREE: Do as you wish. When 

» you get to v our case, you will mark it in 

ic i evidence and then if it’s deemed a necessity. 

,, What else? 

I I 

MR. ZIMMERMAN: What just happened? 

THE REFEREE: I sustained the objection 
for the moment. 

MR. ZIMMERMAN: To what? 

' THE REFEREE: To that portion of the 

* document that relates to the entry of a re* 

l* straining order - * 


MR. ZIMMERMAN: The writ of possession 
I assume is going into evidence? 


7 t 

THE 

REFEREE: 

The writ itself? 

2 ’ 

MR. 

ZIMMERMAN 

Thk.t's correct. Your 

2 1 

Honor. 




THE 

REFEREE: 

I will overrule the 

25 

objection < 

dh that. 

Mark that in evidence. 
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(At this time, the writ was marked 
Applicant's Exhibit "3" in 
evidence.) 

MR. ZIMMERMAN: Now, I would offer in 
evidence that same action ■ ■ a consent judg¬ 
ment and stipulation which was filed on 
November 9th, 1973, a copy of which without 
the signatures, et cetera, is attached to the 
moving papers. 

THE REFEREE: Mr. Sandler? 

MR. SANDLER: I note. Your Honor, that 

the consent judgment is for money only. I 
have no objection. 

THE REFEREE: Mark that as Exhibit "4". 

(At this time, the said document 
was marked Applicant's Exhibit 
"4" in evidence.) 

MR, ZIMMERMAN: I now call Mr. Leonard 
Buckie to the stand. 


25 







2 



f> ji 

- if 

H 

| 

9 J 

10 

1 ! \ 

f ^ 

1 i. 

1 } 






C 11 

LEONARD BUCKIE, having been duly sworn 
by Honorable Roy Babltt, was examined and 
tastifiad as follows: 

THE REFEREE: Please give your full 
naae and home address to the reporter. 

THE WITNESS: Leonard J. Buckie, 304 
Dtlmcy Street, Philadelphia, Pennsylvania. 

DIRECT-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Buckie, are you familiar with the 
lawsuit commenced in the Superior Court of New Jersey, 
Caaiden County, by Strauss, Greenberg | Company and 
Penn-Saul Holding Company against D. H. Overmyer Com¬ 
pany, Inc. T 

A Yes, sir, my firm filed that complaint 
through local counsel in New Jersey. 

Q You are an attorney? 

A That is correct. 

The firm is Wolff, Block, Schorr 4 

Solis-Cohen. 

Q What was the nature of this action, 

sir? 


A 


If * action two-fold to recover 
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possession of the property and recover deficiencies 
in the payment of rent. 

Q Was a motion for partial summary judg¬ 

ment mado in that action? 

A Yes, it was. 

Q What did that motion seek to do? 

A Well, the answer that had been filed 

by the defendant in the action, the Overnyer Company, 
had admitted by that that the rent had not been at 
the time paid. On that basis we mcvod for partial 
summary judgment for possession. 

Q What was the result of your motion? 

A After several continuances at Overmyer's 

request, the motion was ultimately granted. 

Q Did that lead to the judgment marked 

in evidence marked as Applicant's Exhibit "2"? 

A Yes, it did. 

Q To your knowledge was a writ of 

possession subsequently issued? 


the sheriff. 


evidence? 


Yes, it was, and it was executed by 


Is that Applicant's Exhibit "3" in 


That is correct. 
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Q To yourknowledge, did the landlord 
actually go into possession of these premises? 

A Yes, we did, through an attorney in 

ny office who actually took physical possession. 

*' * hat happened subsequent to the land¬ 
lord going into possession? 

A Within twenty-four hours after we re¬ 

tained possession, house counsel for Overayer contact¬ 
ed us and stated they wished to renegotiate to see 
whether or not they could renain in possession for a 
short period to phase out the operations. 

V 1 ne/ ,aitl 1* *•* * public warehouse, 

that we would cause inestimable damage to the people 

that had goods in there, that they needed to get then 
out. So, on that basis, we agreed to a stipulation 
which kept the writ of possession intact as far as we 
viewed it and also gave us the other part of the 
susinary judgment, that is, the judgment for money. 

Q So, according to - - you entered into 

the stipulation which is part of Applicant's Exhibit 
"4", is that correct? 

A That is correct. I night say. Your 

Honor, for whatever else it has in relevance, we 
specifically discussed with Overmyer in negotiating 
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the stipulation and consent, the possibility there 
night be a bankruptcy proceeding because there were 
many arrears. We heard rumors they were in arrears 
everywhere. 

We were apprised - - we were specifical¬ 
ly advised there was no bankruptcy contemplated and 
as they viewed it, it would not violate our right to 
possession at the end of the year if they didn't pay 
it. 

■f'X 

(j It was your understanding, as to the 

stipulation, if they didn't pay th_i» amount of the 
consent judgment by December 31st, that the lease 
would be terminated and you would be entitled to 
immediate possession? 

A That is correct. 

Q Could you tell us why the December 

31st date was selected? 

A It was two-fold. At their request 

they said they would like about sixty days and, 
secondly, the writ ci possession that was entered by 
ths court in New Jersey contained an ultimate return¬ 
able date on January 7th of 1974, and we wanted to 
make sure that the date set forth in the stipulation 


23 


was in advance of the date that the court had ruled 


they should definitely be out of possession. 

MR. ZIMMERMAN: No further questions, 
Your Honor. 

THE REFEREE: But, the lease was still 
in affect then? 

If they paid the one hundred something 
thousand dollars by the end of last year, it 
would be deemed their lease was still in 
affect? 

THE WITNESS: Yes, sir, but that would 
have been a condition subsequent as I viewed 
it. 

THE REFEREE: It would have been subse* 
quent flowing from a condition preceding? 

THE WITNESS: I think it's safe to say 
our view and both counsel's view who negotiat- 
ed this stipulation and final judgment was 
that the possession being given up was the 
possession only through this document and not 
through the lease. 

MR. LIFLAND: Judge, I will object to 
his characterization of the other counsel's 
views. 

THE REFEREE: Supposing they paid you 
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the other one hundred seventy thousand dollars 
by the end of December and had not filed the 
proceeding? 

Till: WITNESS: Than I think ve would 
have reverted to the lease as originally 
drafter. 

THE REFEREE: Go ahead, Mr. Sandler. 
CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Buckie, according to the copy of 

the docket entry of the New Jersey proceeding, after 
the judgment and the writ of possession there was 
an ordei to restrain docketed by the court on N ovember 
8th. 

Could you tell me what the order to 

restrain was? 

A A petition was filed by the Overrayer 
Company through their counsel to restrain the sheriff 
from executing tha writ. That was filed ex-parte 
without notice. 

In fact, it was filed the day after 
the sheriff had already executed the write. Since 
it was ex-parte, it expired after five days and 
subsequently in the conference with the Judge that 
signed the writ, he took the view it 
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was moot because 
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it cane too late. 

Q Were you at the conference with that 

Judge? 

A Yea. sir. 

Q What was the judge's name? 

A I believe it was Judge Brown. I am not 

a member of the New Jersey Bar and that's why we went 
through local counsel. 

Q Do you have a copy of the order to 

restrain? 

A No, sir. 

Q You didn't make that available to Mr. 

Zimmerman? 


A I didn't do it intentionally. I didn't 

feel it was relevant. 

Q The court docketed on November 26th two 

affidavits. Do you have copies of those affidavits? 

• A No, sir. Those affidavits were attach* 

ed to the petition to restrain the sheriff. They 
were affidavits as executod by Overmyer officials. 

Q Now, reading from the stipulation, you 

have a copy of it in front of you, paragraph 4 states 
"In the event that the defendant" - - that would be 


Overarer - 


"satisfies the judgment agreed to herein, 
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on or before December 31st then this lease agreement 
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of April 12th, 1967 and supplement of lease of May 
8th, 1972, between plaintiff and defendant, Overmyer 
of New Jersey, shall continue in full force and effect." 

Can you tell me what your understanding 
is of that statement? 

A Yes, sir. It's prefaced by "In the 

event that on the December 31st date that the arrear- 
ages are paid" - - 


Q That's right. 

A The purpose of it was to indicate a* 

of January 1st, 1974, the lease would continue if the 
arrearages were paid. 

Q It doesn't say that the lease would be 

reinstated? 


A The word "reinstatement" is not in 

there. 

It says the lease will continue? 

A Yes, sir. 

Q It indicates if the lease - - if the 

amount is not paid the lease will terminate, is that 
correct. Paragraph 3; "In the event that the defendant 
fails to satisfy judgment then the lease between 
Overmyer and the plaintiff shall be terminated?" 
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A That's correct. 

MR. ZIMMERMAN: Judge, the witness' 
ability to read the stipulation is not parti* 
cularly relevant. 

MR. SANDLER: I am testing his under¬ 
standing of it based on his prior testimony. 

THE REFEREE: Overruled. 

Q In Paragraph 5 of the stipulation it 

says "In partial satisfaction of the judgment stipulat¬ 
ed herein, Overmyer (New Jersey) hereby assigns to 
plaintiff, all of its rights, title and interest in 
all accounts recoivableset cetera. 

Did the landlord realize any monies 
by reason of this assignment of its accounts receiv¬ 
ables? 

A Yes, sir, I believe it did. 

§ 

Q How much? 

A I would be guessing. I think it was 

in the neighborhood of five thousand dollars. 

Where would the records be as to what 
the landlord realized with regard to this assignment 
of accounts receivables? 

MR. ZIMMERMAN: I object on the basis 
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of relevancy to the Issues brought on by the 
application. 

MR. SANDLER: What if one hundred 
thirty-nine thousand dollars was collected? 

THK WITNESS: I know for a fact that it 
was not. I said approximately five thousand 


dollars. 


THE REFEREE: Why don't you ask him what 
he kncws of collections made? Was the full 

amount paid by December 31st? 

THE WITNESS: Absolutely not. Your 
Honor, no. 

THE REFEREE: Do you have any idea of 
what was paid? 

THE WITNESS: Between five thousand 
dollars and seven thousand dollars. The exact 
figures would be known by the real estate 


agent. 


THE REFEREE: When was the last payment 


received, if you know? 

THE WITNESS: Could you refresh my 
recollection when the bankruptcy was filed 


here? 


THE REFEREE: November 16th. 


V. 
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the WITNESS: Then the Let p.y».nt 

"•s received about November 1st. It wet Juet 

about • week or two before, end that*, about 
it. 

MR. SANDLER: No further questions, ' 
Your Honor. 

MR. LIFLAND: No questions. 

MR. ZIMMERMAN: No further questions. 

THE REFEREE: Thank you, sir. 

Your next witness, Mr. Zimmerman? 

MR. ZIMMERMAN: I have no further 
witnesses, Your Honor. 

Your Honor^ I would rest and I wou.M 

m. to nak. certain notion, at thl. tin. and 
be very brief. 

THE REFEREE: Okay. 

MR. ZIMMERMAN: As Your Honor can tell 
from the testimony elicited based on the 
stipulation, the stipulation stated that the 
lease shall terminate unless the Judgment 
was satisfied on December 31st, 1973 . 

This is a stipulation that was signed 
by Overmyer and the landlord. 

THE REFEREE: There is no doubt it's 


■ 



a contract with the same force and affect 
and the leases so provide for termination. 

MR. ZIMMERMAN: Not quite. Your Honor, 
because under the terms of the lease as in 
all the other cases that have been before the 
Court, there was an option in the landlord to 
act unilaterally to terminate based upon cer¬ 
tain events of defaults. 

THE REFEREE: Yes. 

MR. ZIMMERMAN: Accordingly, the third 
affirmative defense put forth by both the 
receiver and the debtor indicates the applica¬ 
tion is premature because the landlord has not 

given the proper notice or notices of termina¬ 
tion. 

THE REFEREE: In other words, what you 

are saying is this stipulation is self-execut¬ 
ing? 

- MR. ZIMMERMAN: Exactly. 

THE REFEREE: Unlike some of the leases 
here that require notice or some other action 
by the landlord this is self-executing? 

MR. ZIMMERMAN: And, first of all, the 
third affirmative defense should be stricken. 
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THE REFEREE: All right. 

Mr. Sandler, apparently, he does not 
rely on a termination clause in the lease, he 
i* relying on a termination clause and agree¬ 
ment by which the lease was permitted to re¬ 
main alive even after a Judgment. 

MR. SANDLER: 1 just want t0 „ c#rttln 

that we did not receive an independent termi¬ 
nation notice. 

MR. ZIMMERMAN: Your Honor, I can state 
for the record that no termination notice was 
sent during the pendency of these proceedings. 

MR. SANDLER: All right, then we will 
withdraw - - 

MR. ZIMMERMAN: The third affirmative 
defense? 

MR. SANDLER: Yes. 

the REFEREE: Stricken. 

MR. ZIMMERMAN: U>ing to the first 
affirmative defense, which is the heart of 
the debtor's case, I would direct the Court 
to Paragraphs 8 and 10. 

Paragraph 8 speaks of termiantion of 
the lease by the landlord and 


says "It will 





caus* irreparable harm and injury to the 
debtor." 

Paragraph 10 says "That the Court may 
properly prevent termination of the lease by 
the landlord." 

Your Honor, this defense is not appli¬ 
cable to the facts of this case. I therefore 
move it be stricken. 

THU REFEREE: I will refuse. That 
motion is denied. There is nothing more nor 
less boiler plate that they put it in. Your 
fact pattern is a little different here. The 
gist of the defense is valid. The objection 
is overruled. 

* 

He is asking me for whatever reason 
not to decree termination, not to authorize 
termination, and even if there is termination 
the Bankruptcy Court should not* enforce it 
because it's a forfeiture. Basically that's 
what he is saying. He has been saying it in 
every other case. What is the difference? 

MR. ZIMMERMAN: Your Honor, this case 
is not the same as the other cases. 

THE REFEREE: I understand it isn't. 
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I know it isn't. I aa going to overrule 
your objection. 

MR. ZIMMERMAN: I aight also note that 
Paragraph 10 speaks solely by reason of the 
declaration by the landlord of a technical 
do fault under the Bankruptcy clause. 

Till! REFEREE: I aa telling you they 
drew up boiler plates for seventy cases. Will 
you amend your answer, Mr. Sandler? 

MR. SANDLER: Yes. 

THE REFEREE: You are directed to aiMnd 
your answer to conform to the pleadings and 
proof. Don't you see what happened, Mr. 
Zimmerman? 

MR. ZIMMERMAN: I see exactly what 
happened. 

THE REFEREE: They put in boiler plates 
because they were swamped with these applica¬ 
tions . 

MR. ZIMMERMAN: They weren't swamped 
with these applications at the time this was 
filed. 

TilE REFEREE: Do I have discretion to 
permit then to amend? 
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MR. ZIMMERMAN: Ye*, sir. 

THE REFEREE: And - - do you want me 
to deny that in the exercise of my discretion? 
You are directed. Mr. Sandler, to amend to 
conform the pleadings and proof to tho proper 
concept of the defenses. Basically it's the 
same defense, Mr. Zimmerman. It throws it in 
my lap, anyway. 

MR. ZIMMERMAN: I do not see it as the 
same defense having read their brief. They 
are relying upon cases. 

THE REFEREE: They may have to write 

a special brief for you. To me, it's all the 
same thing, Mr. Zimmerman. If the Bankruptcy 
Court will not tolerate forfeiture of interest 
in debtors that are substantial, what is the 
difference if it doesn't enforce forefeiture 
because of a termination by stipulation or 
termination in the lease? 

MR. ZIMMERMAN: May I reserve the 
right to again move or renew my mo:ion at 
the end of their case? 

THE REFEREE: Sure. You will amend 
your answer forthwith, Mr. Sandler. 
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SAMUEL H. FLANAGAN, hiving b..n 
duly sworn, by Honorable Roy Babitt, was 
exaainad and testified as follows: 

THE REFEREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Samuel H. Flanagan, 2 
Chester Road, Darien, Connecticut. 

DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, is the Camden #2 warehouse 
presently leased to a single tenant? 

A Yes. 

Q What is the name? 

A Trans-State Distribution. 

Q What is the terra of the lease? 

A The lease terms are 2/1/74 to 1/31/75. 

Q What is the monthly rent payable to 

the debtor under thatlease? 

A The lease is a net lease for thirteen 

thousand five hundred dollars per month. 

Q What is the amount payable to the land¬ 

lord for rent and taxes per month* 


A 


Seventy-four hundred thirteen dollars 
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in rent and^ the tax escrow is two thousand eighty- 
three dollars, for a total of ninety-four hundred 
ninety-six dollars. 

Q What is the differential per month? 

A Four thousand four dollars per month 

or forty-eight thousand dollars per year. Unlike 
some of the other leases this is a net lease. 

Q Would you explain what you mean by a 

"net lease"? 

A It's net in surance and net maintenance. 

All of the insurance premiums that the receiver is 
required to pay are paid by Trans-State Distribution 
as additional rent, and any maintenance required to 
maintain the building in its condition as of the day 
of the lease would be borne by Trans-State Distribution, 
MR. SANDLER: No further questions. 

Your Honor. 

THE REFEREE: That's a very good lease 
and a very big problem. 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Flanagan, is Trans-State in the - - 

is this a company formed by the former manager of the 
Overmyer warehouse? 

A The former manager of the Overmyer 
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Company i* on* of the principals of Trans-State Dis¬ 
tribution. 

Q What is his naue? 

A John Rigg. 

Q Does he have any other buildings? 

A To ray knowledge, no. 

Q Do you know if there was any difficulty 

in it, during the course of this proceeding, in collec 
ting any rentals fro* this tenant? 

A It's ny understanding that there are 

other than for the month of April, no outstanding 


rents. 


THE REFEREE: You mean other than for 


this month? 


THE WITNESS: Yes, sir. 

THE REFEREE: Did you have any diffi¬ 
culties collecting the others? When did this 
lease start, did you say? 

THE WITNESS: This lease with Trans- 
State started February 1st. 


THE REFEREE: Who was the previous 


tenant? 


THT WITNESS: I don't have the records 


here. 


* 






MR. UPLAND: Judge, may I inform the 
Court this was the subject of a proceeding 
brought by the debtor for a turnover of funds 
from a previous entity which Mr. Rigg, the 
present tenant, was a partner and the two 
partners had a falling out ergo rent. 

There was nothing being collected and 
then we brought on a motion. Since then, the 
debtor and receiver have received the rent. 

Till: REFEREE: How long, to your 

knowledge, has this entity and its predecessor 
been in possession? 

TliE WITNESS: It is ay understanding 
that in December Rigg attempted to form a 
partnership with another individual or group 
of individuals and that they really couldn't 
get the deal consummated, so he had to abandon 
his pursuit in that and find another partner 
or someone with the capital, which was done 
prior to the first part of February - - the 
1st of February - - and from February forward 
he has been operating in the manner that he 
is today. 


Q 


ease, Mr. 


Did you negotiate this sub-1. 













Planagan? 
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No > r» I did not. 

Q Who did? 

A Mr. Byrnes. 

Q Did you supervise hi*? 

A Did I supervise Mr. Byrnes? 

W Yes. 

A No. sir, I did not. 

Q Are you aware of the financial condi- 

tion of this sub>tenant? 


A No, I am not. 

Q D ° the d * btor '» r.cord. Indicate any¬ 

thing or do the receiver'a r.cord. Indicate anythin, 

•bout the capitalization or net worth of thl. , ub . 
tenant? 


A To my knowledge, no. 

Q "* d > ,ou r «' ,t «« d tho.e record, prior 

to coining to court today? 

A Not with regard to the net worth of 

the sub-tenant, no. 

THE REFEREE: 1, thl, about on. dollar 
ten cents a foot? 

THE WITNESS: No, it's one dollar 
thirty-five cents, I believe. 
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TliE REFEREE: Nhat ar. 

nmz are th * ‘^■parables 

in that area of New Jersey? 

W ™“ S ‘ »« -Id run a, high 

«n» dollar sixty cents. 

T,m mn, Uo /ou know whethfr or 

" 0t lf thi5 ten ‘ nt -« "Ot In po„.., lon> 
there would bo any Inhibition, for renting at 
roughly tiie same rental? 

Tire WITNESS: It would be »y belief. 
Tour Honor, that the building 1, in . g00 „ 

location and It would not be difficult to sub- 

t0 te " ant5 ° th " «■« Tran.-St.te D1> . 
tribution. 

9 thls “ Profitable buUding prf* 

« the petition being filed? f ' l \ 

A It was being operated as a piifclft V 

warehouse and having had the responsibly oTt^ 

•re. for four year, prior to the filing. the building 
Profitable, yes. 

Q What ‘* th ' «Pl*n.tlon for th. reason 

* n ° t0 lar) dlord for over six 

nonth. prior to th. Initiation of these proceeding.? 

A ^ U "X are. of knowledge . nd 

••ponslbllity. I had reason to delve Into why 
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landlords were or were not being paid. 


Q Do you have any estimate of what the 

net profit from this building will be under this 


lease? 


In the neighborhood of forty-eight 


thousand dollars per year. 

Q Is that net or gross? 

A That would be somewhere between as what 

has been defined here as between net and gross. The 
only cost that would need to be allocated or taken from 
ibis forty-eight thousand dollars would be the cost of 
maintaining the office here in New York. 

THE REFEREE: Its proportionate share? 

THE WITNESS: Yes, sir. 

MR. ZIMMFRMAN: We will have testimony 
on that, I assume? 

MR. SANDLER: On the 18th. 

Q Are you aware of how much money will 

bave to be paid to this landlord in order to cure the 
arrears on this building? 

MR. SANDLER: Objection. 

A No, I air not. 

THE REFEREE: Overruled. Do you know 
how much is owed to the landlord as of the 
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date of the filing of the petitionT 

TUB WITNESS: No. sir. 

THE REFEREE: I would like to hear 
something as to that. 

MR. ZIMMERMAN: There is a judgment. 

THE REFEREE: That's one hundred seventy 
thousand dollars? 

MR. SANDLER: One hundred thirty-nine 
thousand dollars. 

MR. ZIMMERMAN: One hundred thirty- 
seven thousand dollars in November. 

THE REFEREE: Incidentally, I think, 
maybe, that's one thing we have not fully 
developed, but there will probably be very 
little dispute on it. At some point in the 

briefs, I will want to know the amounts of the 
arrearages. 

As I have told you many times, Mr. 
Sandler, the Judd case no matter what the 
Court of Appeals does, is vastly distinct as 
between a one-month dofault or the amount that 
was tendered, I think it's important if I 
know if not the exact dollar amount, what the 
approximate arrearages are with all of these. 
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Q Assuming, as I believe the record indi- 

cates, that the arrearages on this building are in 
excess of or approximately one hundred fifty thousand 
dollars, how long will it take before this building is 
profitable to tho receiver, assuming that these arrear¬ 
ages are going to have to be paid on confirmation? 

A You are asking me questions that I have 

really given no great thought to. 

THE REFEREE: Supposing this were a 
single entity, supposing we have one case 
before us, Ovormyer of New Jersey, owning one 
warehouse and on these figures that it owes one 
hundred something thousand dollars. 

If it were to operate with this tenant 
under the present lease drawn with them, do you 
have any idea how long it could safely be said 
that this building would turn a profit? 

THE WITNESS: Somewhere in the neighbor¬ 
hood of three years. 

THE REELRI.E: In other words, if all 
the excess woulJ go to the arrearages, it would 
be three years before it was turned around? 

TFir WITNESS: Yes, sir. 


THE REFEREE 


It is a matter of arithme- 
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tic even for me, Mr. Zimmermnn. 

Q Do you know if the receiver is paying 

interest on any loan nado to it by the First National 
Bank of Boston? 

A No, I do not. 

THE REFEREE: I really don’t think that 
is too relevant, Mr. Zimmerman. 

MR. ZIMMERMAN: I guess the Court can 
take judicial notice of what the prime rate 
for lending money is at this time and that the 
debtor is going to have to get one hundred 
fifty thousand dollars in order to confirm 
the presently proposed arrangement. 

THE REFEREE: And that the Dodgers are 

t 

in first place.’ 

Is there anything else? 

MR. SANDLER: I move Vo strike Mr. 
Zimmerman's remarks. 

THE REFEREE: Overruled. 

* r 

MR. ZIMMEJ0£*f: No further questions. 
THE REFEREE: Thank you, Mr. Flanagan. 
Do you have anything else? 

MR. SANDLER: Your Honor, in view of 
the fact this is a net lease * - 
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TUB REFEREE: I was „ ot satisfied. 
Supposing a tornado blow that roof oftf 
MR. SANDLBR: I call Mr. Guy. 

MURRAY GUY, having baan duly sworn by 

Honorabla Roy Babltt. was axanined and testi¬ 
fied as follows: 


THE REFEREE: Plaasa giro your full 
nano and hone address to tha raportar. 

THE WITNESS: Murray J. Guy. 64 Briar 
Braa Road, Stanford, Connactlcut. 
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DIRECT-EXAMINATION BY MR. SANDLER: 

MR. SANDLER: Mr. Zi-aman, I pra.una 
tha prelininary questions ara waived? 

MR. ZIMMERMAN: Yas. 

Q Mr. Guy, are you faniliar with tha 

Physical condition of Casidan I2T 

A Yea, I an. 

Q Will you tall us what that physical 

condition is? 

A I should preface my renarks by the 

f«t th.t during th. t.r. of th. l.u. „ i fa,.. lt n<w 
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we have no longer budgeted this building as a main* 


!!' 

'! 

I 

tenance item for the estate. 
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THE REFEREE: 

In other words, that two 

' | 
ji 

cents per foot per year as a general budget 

6 ,i 

consideration is not 

relevant for this proper- 

7 ij 

e| 

ty? 


THE WITNESS: 

For the next twelve 

9 ii 

months I show zero. 


10 j 

THE REFEREE: 

Because of the teres of 

n 

the leaseT 


12 

THE WITNESS: 

Yes, sir. 

*3 

THE REFEREE: 

Supposing the roof were 

14 

to blow off? 


15 

THE WITNESS: 

If it is storm damage 

1c 

probably someone's out of pocket cost would 

1/ 

|| 

be limited to ten thousand dollars. 

16 Ij 

19 ' 

THE REFEREE: 

But, in the ordinary life 

of the next year the 

ordinary wear and tear 

■>n ll 
*" l> 

’1 

of this building * - 

parking lot damage. 

21 

ii 

drainago, shrubbery, 

suall water damage - - 

«j 

these are not the problems of the debtor here? 

2) I 

THE WITNESS: 

No, they are not. I 


4 j 

i! 

M 

24 

»• 


23 ■ 

j. 


A 


did ascertain the physical condition of tho 
building prior to the signing of the lease and 
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it appeared to br a pretty aubstantial build- 
ing. 

THE REFEREE: How about exterior 
painting? 

THE WITNESS: No. 

THE REFEREE: Who would do that? 

THE WITNESS: I would aay it would not 
ba dona. 

THE REFEREE: That would not ba tha 
tenant's responsibility? 

THE WITNESS: I really don’t know but 
under tha lease if I was leasing fro* you I 
would not paint the building and I don't 
believe in his lease when he assuned Main¬ 
tenance I don't believe he had ten thousand 
dollars or eight thousand dollars for painting 
our building or he would have asked for even 
■ore favorable figures. 

THE REFEREE: Well, does the exterior 
of the warehouse fall within the responsibility 
of the lessee? 

THE WITNESS: I would think not but 
I really don't know. 


THE REFEREE: Go ahead. 
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THE WITNESS: I would see no reason why 
they would enter into painting the building. 

THE REFEREE: The exteriorT 
THE WITNESS: The exterior. 

THE REFEREE: Mr. Sandlert 

MR. SANDLER: No further questions. 

4 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Guy. did you testify that the 

building needs painting? 

A No. it does nor need painting. 

Q When was the last tine it was painted? 

A I really don't know the last time it 

was painted but the physical condition of the building 
externally paint-wise is in pretty good shape. 


Did you personally examine the build¬ 


ing? 


I have seen the building within the 


last five nonths. 


Have you personally seen the building? 

Yes. 


When? 


Either the latter part of August or 


S’ 


early September. somewhere in that order. 


What was the condition of the paint at 


y 


i 




1 


that time? 


C 41 



! 


8 1 

9 j' 
>) 

10 j 

11 ' 

12 
P 


14 


1. 




2 j 

2 5 


i • 


A Reasonably good. 

Q That is not the same as very good, i? 

itf Was It flaking? 

A As I recall, 1 think there was only 

two or three snail areas that showed any peeling or 
flaking and it's commonplace even on a new paint job. 

Q Is it your experience that most paint 

damage occurs in the winter months? 

A No, not necessarily unless you have 

voter lines and it freezes. The sun does a lot of 
damage. 

MR. ZIMMERMAN: No further questions. 

THE REPEREB: Thank you. 

MR. SANDLER: Your Honor, that concludes 

the receiver's case. I would like to point 
out for the record that with two ten-year 
renewal options this lease has thirty-eight 
years to go and in the twenty-year renewal 
term the rent reduces by twenty-five percent. 

MR. ZIMMERMAN: Your Honor, I would 
like to renew my motion to strike the first 
affirmative defense and preface it by appeal* 
ing to tho conscience of the Court in the same 








■anner in w*\ich the defenses asserted by the 
receiver and debtor intend to appeal to the 
conscience of tho Court's equitable powers. 

As you can well understand, the land¬ 
lord has experienced a lot of financial pain 
and suffering in this case^ suffering a loss 
to date of over one hundred fifty thousand 
dollars. 

The landlord has entered into negotia¬ 
tions to sell the building to relieve itself 
of these problems. 

THE REFEREE: Let hin sell it. 

MR. ZIMMERMAN: But, any sale is sub¬ 
ject to delivery of possession of the building. 
Accordingly, I think that under the facts of 
this case there is no question that this lease 
was terminated by agreement of the parties 
rather than by the exercise of any option of 
the landlord, and that this proceeding is not 
one to terminate the lease, but one to obtain 
possession, and that the receiver and debtor 
have not put in any testimony that in any way 
relates to Lane Foods. 

There is no basis in the record to keep 






th« receiver in possession of these premises; 
there hss been no resson advocated why they 

should remain in possession under a terminated 
lease. 

Accordingly, even if the Court does 
grant the motion to strike the first affirma¬ 
tive defense I would move it strike the second 
affirmative defense because there is failure 
to make a prlma facie case. 

THE REFEREE: I will reserve on both 
motions. 

MR. ZIMMERMAN: Your Honor, may I ask 
that a time limit be set for the receiver to 
••rve an amended answer. 

THE REFEREE: Give him an amended 
Answer by next Tuesday. 

MR. SANDLER: Can I have the exhibits 
by tomorrow? 

MR. ZIMMERMAN: I will put them in the 
mail today or do you want to pick them up? 

MR. SANDLER: Put them in the mail. 

THE REFEREE: All testimony will be in 
by the 13th, and I want all briefs and post- 
trial briefs. 
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2 

3 

4 " 

5 ;! 

it 

6 - 

7 

8 

9 

!t 

. I! 

10 

n 

12 

13 

14 

13 . 
1c , 

17 

If 

JV 1 
20 . 



2 l 

,1 

I 


22 



24 


MR. BUCKIE: Is the rent being escroved 

because it is not being paid? 

MR. SANDLER: We are escrowing the 

taxes. 

THE REFEREE: At least that was the 
commitment made. I assume you are not being 
treated differently than anyone else. If you 
are you will promptly advise the Court. Thank 

you. 


25 
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UNITED STATES DISTRICT COURT 
co, -r.» RRN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the M attar 

O f 

D. H. OVERMYLR COMTANY INC. 
(OHIO) 

Debtor. 


No 


73 B 1128 


United Stetet Court House 
Foley Squere. New York. N.Y 

February 21, 197i 
3:30 o'clock a.r>. 


LANDLORD'S MOTION FOR POSSESSION (COLUMBUS #3) 
__HAHN. HESSEN r MARCOLIS ft RYAN 


Before: 


HON. ROY BABITT, 

Ri'fcrtf' In Miuikmptry 


BARRY W RAYVIO 

OMi' ml t .niri r 

I S l onril.m" I R 2101 
FmI. » * y,. r | li \ y more 





1 




APPEARANCES : 



3 


4 l ' 
I 
; 



HAHN, HESSEN, MARGOLIS $ RYAN, ESQS. 
Attorneys for the Applicant 
350 Fifth Avenue 
New York, New York 


BY: DANIEL ZIMMERMAN, ESQ., Of Counsel 


7 

_ i 

■ 

LEVY, 

LEVY 5 RUBACK, ESQS. 

8 

j 

! 

j 

Attorneys for the Debtor 

22S Broadway 

9 

i 

i 

New York, New York 

10 ' BY: 

!' 

BERTRAM R. LIFLAND, ESQ., Of Counsel 

i 

ll 

BOOTH, 

LIPTON (, LIPTON, ESQS. 

12 


Attorneys for the Receiver 

292 Madison Avenue 

13 ;! 


New York, New York 


14 

15 

16 

17 

18 

19 

20 


21 


22 

23 

24 

25 ' 


BY: WILL B. SANDLER, ESQ., Of Counsel 


PR OCEEDINGS 

THE REFEREE: What property is this? 

MR. SANDLER: Mr. Zimmerman wants to 

0 

revers ® the order and take Columbus Number 3. 
THE REFEREE: What is DHM Industries? 

MR. SANDLER: That's been taken care of. 
We consented to the relief requested and it's 
disposed of 


J 












' 1 

1 

> 3 

2 | 

[ 

TIIH REFEREE: The motion is granted on 


r^rap 

consent of them. Submit an order. 

t 

| 

4 ! 

‘ *~ 4 * A 
«* ■ • - » 

MR. ZIMMERMAN : This is Columbus Number | 

5 


3, D. H. Overnyer Company, Inc. of Ohio. 

6 1 


rour Honor, through inadvertence the order to 

b 711 

ft * 

show cause reads D. H. Overmyer Company, Inc. 

8 ti 

i • \ 1 


* ^ 0hi °) *nd should be changed to "Of Ohio " 

* 

' 

y ii 


with the number changed to 73 B 1128 

k 

10 !" 

I 

%, 

THh REFEREE: We can’t undocket them. j 

11 i 

Y - vi 

We will have to do the best we can. I will 

»» 

*r\s 

assume, then, that the response to the re- I 

«: 

i>/A 
t.r r 

quest for admissions of fact with the Number 

i 

14 


73 B 1129 will be changed to 73 B 1128 and 

15 f 

0 

1129. 

jl 

16 ii 


MR. ZIMMERMAN: I offer In evidence e 

t7 i 

;! 


letter dated August 22nd. 1975, fro* Leonard 

18 !• 

tl 


s. Danaceau to D. H. Overmyer Company, Inc. 

ic 


of Ohio, together with a notice of teralnatlon. 

?o 


dated August 22nd, 197J, addressed to 1). H. 

n 

II 

22 ! 


Overmyer Company. Inc. of Ohio and signed by 


Norman S. dauber, Jr., together with the 

% 

receipts for certified mail pertinent to them 

23 , 


24 


as Applicant’s Exhibit "A". 

25 


THE WTFFREE: We are talking aboutk 1 

- '1 

¥ 

o 

a 

\ 


y) 

¥ 





’ II 

I 

2 

3 i 

4 

5 


6 j! 



10 


11 


12 , 

t 

13 i 

I 

it 

14 ;j 
is 

16 t 

17 i 


Columbus Number ? 

MR. ZIMMERMAN: Columbus Number 3. 

THE REFEREE: Does the debtor own it 

in fee? 

MR. ZIMMERMAN: No, the landlord owns 
it in fee. 

MR. SANDLER: Columbus Number 99 was 
the fee property. The receiver has no objec¬ 
tion to the receipt of these documents with¬ 
out drawing any legal conclusions from the 
contents thereof. 

MR. ZIMMERMAN: Fine. 

(At this time, the said documents 
were so marked as Applicant's 
Exhibit "A" in evidence.) 

MR. ZIMMERMAN: I call Norman S. 

Glauber, Jr., to the stand. 


*8 ! 

,i 

10 

21 I 

22 

23 


24 


25 


NORMAN S. GLAUBER, JR., having been 
duly sworn by Honorable Roy Rabitt, was 
examined and testified as follows: 

THE REFEREE: Please give your full 

« A 

name and home address to the reporter. 

THE WITNESS: Norman S. Glauber, Jr., 


i 





127 Lake Avenue, Lakewood, Ohio. 

DIRECT-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Glauber, are you the owner of cer¬ 

tain premises located in Columbus. Ohio known as 3980 
Groves Road and referred to as Columbus Number 3? 

A Yes, I am. 

Q Did you receive a tax bill for those 


premises? 


A Yes, I did. 

I show you a xerox of a tax bill and 

ask you if this is a copy of the bill which you re¬ 
ceived? 


Yes, it is. 


MR. ZIMMERMAN: I ask that this copy of 
a tax bill be marked in evidence as Applicant’* 
Exhibit "B". j 

MR. SANDLER: I am going to have to , j 
object because this tax bill nowhere at any 
point has an indication that it pertains to 
this particular lease that is at issue here, 

unless you can show me where it relates the 
lease. 


THE. REFEREE: The property? 

MR. SANDLER: To the property. 




1 
2 

3 

4 

5 

6 i: 


7 1 


8 

r 

9 

(I 

■ 

11 


12 : ! 


13 


14 


!5 


16 


17 


18 


19 !! 


2C 


21 


22 i 

23 : 

24 I 


25 : 


J>0 

MR. ZIMMERMAN: It doesn't say 
Columbus 3. 

THE WITNESS: It isn't addressed to 
me, it's addressed to 3980 Croves Road. 

THE REFEREE: What is the address of 
that warehouse? 

THE WITNESS: 3980 Croves Road. 

THE REFEREE: Do you understand that 
to be Columbus Number 3? 

THE WITNESS: That's what they call it. 
That's an Overmyer term but that's a street 

i 

address. 

THE REFEREE: What is your objection? 

MR. SANDLER: I am willing to let it 
go in. I just want to make sure it's ap¬ 
propriate and that I understand it. What 
period is this? 

MR. ZIMMERMAN: 1973. 

MR. SANDLER: The receiver withdraws 
his objection and notes that the bill is for 
the first half of 1973 in the amount of 
forty-nine hundred sixty-four dollars plus 
delinquent taxes of forty-seven hundred thirty 
dollars and with interest comes to ten 







i ! 

| 







thousand one hundred forty-nine dollars and 



3 ; 


twenty-seven cents. 


• 

4 ! 

|| 


THE REFEREE: When is that due? 



1 


THE WITNESS: Yesterday. 

1 


6 


(At this time, the said document 



•y 1 . 


was so marked as Applicant's 



‘ '! 


Exhibit "B" in evidence.) 



8 


MR. HANDLER: Mr. Zimmerman, in your 



9 


request for admissions, you requested admiss¬ 



IP 1; 


ions that certain taxes were due. I assume 



11 


that the tax bill you now introduced pertains 



12 


to the sane taxes with respect to which you 



13 


requested admissions, is that correct? 



H •' 


MR. ZIMMERMAN: That is correct, which 



15 ;! 


admissions were not Riven. 

. 



k. 


THE REFEREE: I have the response today. 



" li 

4 * ! 

It 

!l 

20 li 


I don't know, since it was done on the 12th, 
why you couldn't have filed it. 

( ? Mr. Glauber, in looking at the tax 



bill. 

is it your understanding that the portion of 


21 

these 

taxes which is marked DT in the amount of 

• 

■ 

* 

u 

forty- 

seven hundred thirteen dollars and eighty cents 

23 

constitutes taxes that were past-due? 1 


2-1 j! 


A Correct. 



25 ; 


And that the portion marked PT in the 










sura of four hundred seventy-one dollars and thirty- 
eight cents constitutes a ten percent penalty for the 
non-timely payment of those taxes? 

A That is correct. 

Q Mr. Glauber, did Overmyer ever furnish 

you with conformed copies of sub-leases with its 
tenants? 


| 


A No. 

Q Mr. Glauber, did Overmyer ever furnish 

you with any agreement in writing by any sub-tenants 
assuming Overmyer*s obligation under the lease? 

A No. 


MR. ZIMMERMAN: No fuither questions. 
CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Glauber, do you recall when you 

entered into this lease with Overmyer? 

A February, 1968. 

Q Who did you negotiate with at that 

time in connection with this transaction? 

I 

A My attorney, Leonard Danaceau nsgotiated 

with the principals of Overmyer. I don't recall 
exactly who. 

i 

Q You were involved, were you not, 


whether personally or through your attorney? 




1 ! 


j)9 

2 : 

A 

Through my attorney. 

3 * 

j Q 

hid you purchase this alone or do you 

i 

4 

have partners? 

• 

5 i 

A 

I purchased it alone. 

«!. 

Q 

Was this lease part of a sale-leaseback 

7 

transaction? 

8 " 

A 

Yes. 


Q 

So that you understand, sir, you pur- 

io ij 

1 

11 1 

chased the 

property and simultaneously leased it back 

to Overmyer 

, is that correct? 

1 z 

A 

That is correct. 

13 

Q 

Do you know at the time you purchased 

14 

there was a 

mortgage on the fee that had been placed 

1 s - 1 

by Overmyer 

, a long-term mortgage? 

16 

A 

Yes. 

17 

Q 

Did you know what the interest was on 

1H '1 

IQ !' 

that mortgage? 

A 

I believe it was six and a half per- 

7 A 

/U | 

jl 

cent. 


7i 

Q 

Do you consider it a favorable 

u 

. 

mortgage? 

j 

23 

It 

A 

At that time, as is today, is favor- 

24 1 

25 

able. 

| 

Q 

) 

You consider it a favorable mortgage 





1 


J) 10 


2 

today? 


3 

A 

Su re. 

« 

I 

Q 

Can you tell me how the rent you were 

5 ! 

i 

to receive under the lease was arrived at? 

i 

6 

A 

Ten percent of my investment. 

7 1 

Q 

Cash investment? 

8 , 

A 

Cash investment. 

9 

Q 

Now, the lease commenced in 1968, is 

10 ! 

that correct? 


11 

l 

A 

Correct. 

.* Q 

1 

i 

Which is approximately six years ago. 

13 

At the commencement of the lease, did you request that 

| 

14 

Overrayer furnish you with copies of the sub-tenants' 

15 

leases? 


16 


Yes, sir. 

,7 


MR. ZIMMERMAN: Objection as to rele- 

18 

vancy. 


19 


THE REFEREE: I will allow it. 

1 

20 

I 

Q 

You did? 

21 

i 

a 

Verbally. 

22 

Q 

Did you ever get copies? 

23 

A 

No. 

24 

Q 

Now, we are talking about the CDimnenco- 

25 

ment of the lease which is six years ago. After you 









1 

!i 

li 

J>n 

2 

■i 

verbally requested copies and didn't receive copies, 

3 

did there cone a time when you requested them a second 

4 

time verbally 

or in writing? 

s I 

A 

It certainly 

My attorney did from time to time. 

6 

didn't scon that important at the time 

4 | 

that I have copies. 

i i 

8 

i 

n 

During this period from the commencement 

I 

Q | 

of the lease 

l 

when you initially requested them verbal-* 

10 

ly and thereafter when vour attorney requested them 

11 

from time to 

time, I take it you never received them? j 

12 

A 

Right. 

13 

Q 

Did you ever declare a default by 

i 4 

reason of the 

non-receipt? 

15 

A 

No. 

]( 

Q 

After the lease commenced, did you 

17 

receive your monthly rent payments promptly? 

IH l| 

A 

No. 

i9 ij 

Q 

Here they usually late? 

?C 

A 

Yes. 

21 

Q 

Were they usually late from the very 

22 

beginning of 

the lease, from 1968? 

I! 

73 

| 

24 

A 

From the early months, yes. 

Q 

Did you complain about that? 

25 

A 

Yes. 
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4 

5 

6 

7 

8 


9 !S 

II 

10 


11 


12 '! 


13 I 

|i 

14 |i 

i 

15 

16 i! 

17 

Hi |, 

19 

. 

I 

!l 

21 |! 

I 

| 

22 

23 

24 

25 ! 


j) 12 

Did you write letters about it? 

A Yes. 

Q Did you ever declare a default? 

A Wo did much later but not at that time. 

i 

Q T am not talking about the default in 

connection with this case. Prior to this case, did 
you ever declare a default by reason of late payments? 

A No. 

Q The late payments that were sent to you 

were deposited by you? 

A Correct. 

Q And, aside from the arrears that 

exists today, all of the prior rent payments were 
paid to you even if they were paid late, is that 
correct? 


A Correct. 

Q When you were negotiating this sale- 

leaseback transaction for a ten percent return, in 
evaluating the investment, did you take into account 
the tax shelter you would receive? 

A Certainly. 

Q Are you an accountant; sir? 


I 


i 

I 

I 


A No. 

Q Can you tell me what your profession is? 






1 


2 

3 

4 

5 ! 
6 

7 1 

I' 


in ; 

|| 

li if 


12 ' 

13 

14 
!<> 

17 j; 

18 lj 

IV 


21 

i 

Li 

23 

li 

24 ! 


} 13 

A Textile manufacturer. 

Q When you say "certainlywere you 

aware of this yoursel! or was it pointed out to you 
by an advisor or your attorney? 

A It was pointed out to me by the party 

that interested me in the deal. 

i 

Q ^ince the commencement of the deal, 

have you been receiving the tax shelter that had 
been projected? 

A Yes. 

Q Sir, one final question, when you went 

into this transaction for the ten percent return, and 

, 

the tax shelter, did you understand that you were go- 
ing into the real estate business or did you understand 
you were making an investment for a return? 

MR. ZIMMERMAN: Objection, Your Honor. 

TMK REFEREE: I will allow it. I 

don't think it makes much difference, anyway. 

A I looked at it both ways. 

Q Now, sir, if all of the arrears that 

are owed to you were to be paid, would you have any 
objection to reinstating the lease to the extent that 
you claim it's been terminated? 

Would you have any objection to roin- ! 
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3 | 

4 

5 


7 

8 

9 li 

10 

11 
12 
13 


'I 


! 4 


15 


16 


17 

18 

19 

20 i 

II 

21 
22 

23 

24 


25 


14 

state the lease with the receiver? 

A Yes. 

Q Why is that? 

A because I have no trust in Overmyer, 

due to the late payments and various other misstate- 
ments he has made. 

Q Now, sir, if I told you we could assign 

| 

this lease to a third party, a responsible third party, 
and simultaneously pay all of your arrears, would you 
have any objection to dropping your claim with regard 
to the alleged termination of the lease and accepting 
the third party as the new tenant under the lease? 

A If it were an acceptable third party, 

I have no objection. 

Q What would you say constitutes an 

acceptable third party? 

MR. ZIMMERMAN: Your Honor, this is 
totally irrelevant to this case. 

THE REFEREE: It has some bearing. 

It's gone as far as it's going to go. I will 
sustain the objection. 

MR. SANDLER: No further questions. 

RE-DIRECT-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Glauber, could you tell the court 



2 

3 ;• 
4 1 | 

5 

6 


]■> 


11 

12 
13 
J > 
15 
\(> 

1 ' 
iti 
|( 

21 


2 3 


24 


j) 15 

how yo’i got the money to pay your taxes? 

A I borrowed the money from the Cleveland 

Trust Company. 

MR. ZIMMERMAN: No further questions. 

RE-CROSS-EXAMINATION OY MR. SADDLER: 

Q Mr. Glauber, do you own any stocks 

i 

»nd oonds? 

A Some, yes. 

Q Can you tell me what they are worth in 

today's market? 

MR. ZIMMERMAN: Objection. 

MR. SANDLER: Your Honor, Mr. Zimmerman 
on re-direct - - 

THE REFEREE: Let me hear the question 

again. 

(The last question was read back by 
the reporter.) 

THE»REFEREE: I will sustain the objec¬ 
tion. I don’t think he has to sell his 
securities. 

MR. SANDLER: No, sir. 

1HL REFEREE: He can get the money to 
pay that tax wherever he likes. 

MR. SAiJL’R: The implication from Mr. 


2' 





1 

1 

2 


j) if- 


Zimmerman'5 question was he had no other funds. 


* 1 

i 

3 


THE REFEREE: I am going to sustain the 


4 

object! 

on. 


4 i 

5 

Q 

Do you have a checking account? 

• 

! 

A 

Yes. 


6 




7 

Q 

Can you tell me what is in it? 


i • 

A 

About two thousand dollars. 


8 

Q 

Can you tell me what is in your business 


9 




10 ' 

' 

account? 

MR. ZIMMERMAN: Objection. 

THE REFEREE: I will sustain that. 

- 

12 

O 

Do you have any partners in your textile 


13 

business? 



14 : 

A 

Yes. 


15 

Q 

What percentage of that business do you 


16 t 



i 

own? 



17 

i 

is; 

A 

Forty-five percent. 

Is it a profitable business? 


Q 


19 





A 

Yes. 


20 

| 

THE REFEREE: You act as though it's a 


21 




22 

crime for a man to invest# 



MR. SANDLI-R: Not at all. I don't wanl 

• 

23 

the 

record to read as though the landlord and 

24 

I 

the 

fee owner is down to his last ten cents 


25 





\ 





* 


< 

1 

! 

j) 17 

1 


2 

II 

when it's not true. 



3 

« ! 

THE REFEREE: I don't cere. If he has 


• 

4 

been imposed on, he's been imposed on. I 



5 

don't think a man who invested his money is 

j 


6 

bound to throw in more money because of your 

1 


7 

• > 

defaults. 



8 

The objection is sustained. 



9 

MR. SANDLER: Exception. 



10 || 

MR. ZIMMERMAN: No further questions. 



11 

TIIF. REFEREE: Do you have any more 



1 1 

1 *. 

witnesses? 



13 1 

MR. ZIMMERMAN: Not on direct. The 



11 

j; 

direct case is closed. 



15 1 

MR. SANDLER: Mr. Flanagan. 



-I 

16 

THE REFEREE: Have there been any 



17 

(j 

stipulations on Mr. Flanagan? 



j 

18 | 




19 

'i 

SAMUEL H. FLANAGAN, having been duly 



20 f| 

sworn by Honorable Roy Babitt, was examined 



21 

nnd testified as follows: 


• 

22 

II 

DIRECT-EXAMINATION BY MR. SANDLER: 


23 

Q Mr. Flanagan, we are on Columbus 3; 



24 

we took them out of order this morning. 


• 

25 

MR. SANDLER: Will you waive the 



] \. 
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preliminary facts with regard to the employ¬ 
ment of Mr. Flanagan? 

MR. ZIMMERMAN: Yes. 

Q Mr. Flanagan, do you have with you 

records kept in the ordinary course of business which 
indicate how much rental income the receiver receives 
from the sub-tenants at Columbus 3? 

MR. ZIMMERMAN: Objection, Your Honor. 

He is leading the witness by stating a conclu¬ 
sion. 

THE REFEREE: He is only bringing him 
to the records. Overruled. Let's get into 
the heart of this. 

A Yes. 

THE REFEREE: How much do the sub-leases 
provide for? 

THE WITNESS: Ten thousand four hundred 
twenty-two dollars per month. 

Q What is the payment paid by the receiv¬ 

er under the lease to the landlord for rent and taxes? 

A Sixty-seven hundred dollars in rent 

ar.d an escrow of seven hundred eighty-six dollars in 
taxes for a total of seventy-four hundred eighty-six 
dollars. 
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THr REFEREE: About twenty-eight hun¬ 
dred dollars a month? 

THE WITNESS: Twenty-nine hundred 
thirty-six dollars, I believe. 

Q Annualized that figure is? 

^ Thirty-five thousand thirty-two 

dollars. 

Q Are there any vacancies in this 

building at this time? 

A None. 


MR. SANDLER: No further questions. 
CROSS EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Flanagan, who are the tenants? 

A Mid-West Warehousing. The former 

manager, Jeff Monakin, is operating eightv-two 
thousand five hundred square feet. Capitol Polybag 
is operating twenty thousand square feet, which is 
a fabricating and manufacturing operation; and, 

A*1 Skyway operates seventeen thousand five hundred 
square feet. 


Q 

A 

Q 


How much rent does A-l Skyway pay? 
Twenty-three hundred dollars a month. 
Capitol Polybag? 

Twenty-three hundred forty-six dollars. 


A 
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20 


leases? 


What is the length of their sub- 


A-l Skyway's lease terminates on 


S/31/74; Capitol Polybag's lease terminates on 
12/31/77 and they have a five-year option; and, 
the third tenant has a - - I don't think it's been 
fully executed; I know it has not been fully executed 
- - a lease that will be executed and will terminate 


on 12/31/74. 


Are you aware as to the financial 


viability of Mid-West Warehousing? 

A No, sir. 

Q Do your records contain any evidence 

of the financial stability of that party? 

A No, sir. 

Q Is, in fact, the Mid-West Warehouse 

Company a public warehousing operation set up by the 
former warehouse manager employed by Overmyer? 

A Yes. I do not know whether he is 

a one hundred percent owner or not or what his 
financial arrangements are. He is a principle in the 


company. 


What portion of the warehouse of 


Overmyer warehouse space in Columbus does Mid-West 


' 
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Warehouse rent; what percentage of the total space? 

A They lease three hundred twenty-nine 
thousand square feet, I believe is the correct 
nusiber, and this is out of six hundred sixty thousand 
square feet, I believe is the amount. 

Q Has Mid-West been making its payaents 
to the receiver timely? 

A Yes. Let me say all of their payments 

through January have been made. I can't answer for 
February this morning because I do not know. 

Q Would your records indicate whether 
P*y**wt was made at the beginning of February? 


No, it would not, ot what I have 


here. 


this property? 


dollars. 


dollars. 


What was the income for January on 


Ten thousand four hundred twenty-two 


What was the income for December? 

Ten thousand four hundred twenty-two 


What was the income for November? 
These records do not indicate it. 
MR, SANDLGR: I am going to object. 
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Mr. Flanagan i* a witness for the receiver 
who went into operation on November 16th. 

THE REFEREE: He also worked for this 
debtor for a number of years. Overruled. 

Q These records do not indicate what 

the rent /eceived for November was? 

A Not the ones I have here. 

Q Are these records prepared in the 

ordinary course of business or were they prepared for 
this proceeding? 

A They are kept in the ordinary course 

of business. 

THE REFEREE: Those are the receiver’s 
records? 

THE WITNESS: Yes, sir. 

A 

Q They do not indicate any collections 

prior to December 1st, 1973, is that correct? 

A No, sir. 

MR. ZIMMERMAN: Your Honor, I move 
that all testimony • - 

THE REFEREE: Overruled. 

MR. ZIMMERMAN: Can’t I finish my 
objection? 

THE REFEREE: No, overruled. It has 













no merit from the first word*. 

MR. ZIMMERMAN: No further questions, 
Your Honor. 

MR. SANDLER: Mr. Guy. 

THE REFEREE: We understand that the 
figures given here are top of the line 
figures and we all understand that's in 
keeping with all the other trials we have had 
her*. 

How many times have I sworn you, 

Mr. Guy? 

MR. GUY: A bunch. 

THE REFEREE: You are sworn again and 
are still under oath. 

{ 

MURRAY GUY, having been previously sworn 
by Honorable Roy Babitt, was examined and 
testified as follows: 

I 

MR. SANDLER: Mr. Zimmerman, do you 
concede the witness' expert qualification 
and present employment by the receiver? 

MR. ZIMMERMAN: Yes. 

DIRECT -EXAMINATION BY MR. SANDLER: 

I 
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Q Mr. Cuy, in your present position with 

the receiver and prior to that with the debtor, have 
you arrived at a general average figure for maintenance 
of the Overmyer warehouses for routine maintenances? 

MR. ZIMMERMAN: Objection as to 

relevancy. 

TUB REFEREE: Overruled. 

A Yes, I have. 

Q Can you tell us what that figure 

is? 

A We estimate two cents per square 

foot on an annual basis for reoccurring maintenance, 
items responsible by Overmyer and above those respon¬ 
sible to the sub-tenants. 

Q Can you tell us if the Columbus 3 

warehouse needs any repairs or maintenance at the 
present time? 

A The extent of the repairs needed are 

primarily in the area of paving - - the extent of it 
is minor. We have done some, you might say, winter- 
work, to the extent of filling in a number of pot 
holes in the paving which in spring you would have to 
replace that with asphalt. 

THE REFEREE: Is that within the 




budget? 


THE WITNESS: Yes, it is. 

THE REFEREE: Is the replacement with 
asphalt within your two cents a square foot 
budget? 

THE WITNESS: Yes. 

THE REFEREE: How many square feet 
are in Columbus? 


j 

| 

i 

i 


THE WITNESS: It’s one hundred twenty 

thousand square feet. 

Q Have you now testified to the 

extent of the present work that has to be done? 

A In dollars? 

Q Not in dollars, in terms of items? 

A I know of no other work pending on 

that building other than the asphalt work. 

Q Can you estimate the cost in dollars 

in doing the work that has to be done at this time? 

A Twenty-five hundred dollars to three 

thousand dollars. 

THE REFEREE: Is that within your 

budget? 

THE WITNESS: Yes, it is, Your Honor. 

THE REFEREE: That breaks down to a 
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little more than twenty-four hundred dollars 
a year. How do you work that out? Supposing 
this place needs three thousand dollars now 


and it night need another one thousand dol¬ 
lars during the next year? 

THE WITNESS: Your Honor, I think we 
have in Columbus alone some seven hundred 
thousand plus square feet of space. 


10 


THE REFEREE: 

You could take that - - 

11 

1 

THE WITNESS: 

We would look at that 

12 

ij 

as a city of repairs 

and two cents over that 

13 


amount gives you a pretty good budget. 

14 

ji 

i! 

THE REFEREE: 

Two cents for that 

15 

tl 

area? 


16 

il 

s 

THE WITNESS: 

Yes. 

I 

17 

i 

THE RE FERE 2: 

Supposing you have a 

18 


property that stands 

alone in the location and 

19 

ll 

twenty-four hundred 

dollars doesn't begin to 

20 


do the yearly maintenance, what you call 

21 


reoccurring type things. How do you accomno- 

22 

! 

date that? 


23 


THE WITNESS: 

Then I write a special 

24 


work request to the 

- - presently I don't know 

25 


who to give it to. 

It used to be ODS - - 
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advising thee to put tha property in reason- 

•bly good shap. that they should appropriate 
Additional monies. 

In most casts it has been approved 

by Mr. Crawford, the divisional vic.-presl- 
dent. 

THE REFEREE: I 8 it your experience 
that two cents per foot allocable to all of 
tno properties of Overmyer is reasonable? 

THE WITNESS: Yes. It works out to 
be something that could be accomplished with 
the number of people we had on the payroll 
and with the upgrading efforts we made. 

THE REFEREE: Does that not Include 
the general nation-wide uplift of general 
nation-wide roof repairs? 

THE WITNESS: No. We almost double 
that. During last year we spent almost four 
cents a square foot on a nation-wide basis. 

MR. SANDLER: No further questions. 
CROSS-EXAMINATION iiY MR. ZIMMERMAN: 

Q Mr. Guy, have you ever inspected 

Columbus Number 3? 

* Yes, I have. 


O 




s 




NJ 


When was the last time you inspected 


those premises? 


A Mid-July. 

i 

Q Your report on the maintenance status 

of the building, what is that based on? 

A Well, it's based on previous work that 

we have done in about September, and then the latest 
report was early January from Jeff Monakin who operates 
in that building and he gave me the status of the 
work. 

Q Does Mr. Monakin have any expertise 

in the field of building maintenance? 

A I feel pretty confident that Mr. 

Monakin would like to get his particular warehouse 
in as good a shape as possible since he now owns 
and operates the operation in that warehouse. 

All I can say is if I was him I would 
have advised of every damn thing I would have found 
to need repairs. I do not know his professional 

j 

background to that extent. 

MR. ZIMMERMAN: Your Honor, I move that 
all the witness' testimony regarding the 
present maintenance problems of the building 
be stricken. 
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THE REFEREE: Ovtrrultd* Your ?bj;c* 
tion is wrong. 

MR. ZIMMERMAN: Your Honor, this witness 
hot no personal knowledge about maintenance. 

THE REFEREE: Wa understand. That la 
tha way big buslnaas la thasa daya. 

Q Mr. Guy, before tha patition for ar¬ 
rangement waa filad, how many maintenance paraonnal 
wora aaployad by Overmyer In tho Coluabua araaT 

A Va had - - aoat of that aroa waa undar 
contract with tha paving, a contractor baing tha 
priaa individual servicing tha Coluabua area. Va 

I 

handled all of that out of Atlanta, Georgia. 

. 

Q How much personnel did you have in 

Atlanta? 

A Permanent people wa had nine to twelve 

people; casual payroll usually runs thirty-thirty- 
five people* 

Q How many permanent people does Overmyer 

preiently have employed in tha Atlanta area? 

A Currently our entire maintenance | 

program is by contract and I am the only Overmyer 
employee. 

Q the national two cents a square 
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foot average arrived at by considering the savings 
of maintenance personnel to do routine maintenance? 

A I don't quite understand the question. 

Q I will rephrase it. Was a component 

of your two cents a square foot national average the 
savings involved in employing your own maintenance 
personnel? 

MR. SANDLER: Objection as to form. 
There is an implication; there is a form - - 
we don't know there is a savings. 

THE REFEREE: I will overrule it. 

MR. SANDLER: It could be more expen¬ 
sive. 

THE REFEREE: I understand. Overruled. 
A By having our own people we save a 

considerable amount of money and this is primarily 
because we had a track crew and they had a panel 
truck; they had the equipment and track repairs. 

For instance, we only paid the guy 
seven hundred forty dollars a month plus minimal ex¬ 
penses and in most cases the track, the estimates to 
repair the track, were three times what we were pre¬ 
paring them for with out own people. Most all the 
people we have hired were previous sub-contractors to 
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Overmyer and by hiring then we made a savings to the 
company, and we also trained them to do multiple jobs 
rather than be a specialist in a particular job. 

Q In light of this statement, Mr. Guy, 

would you cere to change your national maintenance 
average upwards? 

A No. 

Q In other words, Mr. Guy, the increased 

cost of contract labor over the cost of employing your 
own maintenance staff will not increase the national 

average, is that correct? 

A Well, you have to taka into considera¬ 

tion the areas in which we have buildings left 
geographically and the distance between these. 

When we have one-third as many prop¬ 
erties as we had before, my analysis is that it would 

be too expensive to have these people try to cover 

^ \ 

the United States. When they used to go by two build¬ 
ings, we used to have them get the third building. 

On that basis today, I have let a nuw.bbr of roof 
contractors. I couldn’t have a man come from Atlanta 
to New Jersey and do a two thousand dollar job. 

Q Mr. Guy, I am having a problem of com- 
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prehending. 






THE REFEREE: You or he? 

MR. ZIMMERMAN: I think he understands, 

Your Honor. I don't understand what he is 

saying. 

Q Mr. Guy, this two cent a square foot, 

is that the figure that was budgeted by Overmyer 
prior to going into this proceeding? 

A Yes. 

Q Prior to going into this proceeding 

how much of the maintenance work done by Overmyer in 
its areas was done by maintenance personnel employed 
by Overmyer as coi trasted to work contracted out? 

A It would be a ratio of one hundred 

eighty-three over three hundred - - say forty-five 
percent - - no, I am sorry. I'll bet it goes to 
fifty-five or sixty percent. 

Q You previously testified that contract 

labor usually costs between two and three times as 
much as when you have your own maintenance staff do 
it when you had all of the warehouses? 

A That is correct. You can't make a 

comparison of costs to man-hours. I think, maybe, 
that is what you are trying to do. 

Q Mr. Guy, based upon your expertise in 
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this field end your particular expertise with regard 
to the maintenance problems incident to the Overmyer 
warehouses, can you come to am estimate as to how mucn 
it is going to cost per annum per square foot to mala* 
tmln the Overmyer warehouses? 

A Yes. 

Q What is that estimate? 

A You asked me if I could come to it. 

It would take a few minutes '.o do it. 

Q The minutes are yours. Do it. 

THE REFEREE: As they are now. 

A I mean, the two cents is the answer 

to that question. I misunderstood the question. I 
thought you wanted to know what my dollars budget 
would be for this year’s annual expenditures. 

Q Let me go back. Mr. Guy, what portion 

of the two cents that was previously budgeted went 

I 

for maintenance and payroll and contract labor? 

A What portion? 

Q Yes, of the two cents went to mainten¬ 

ance. payroll and contract labor. 

A The whole thing. I mean, that’s the 

budget. 


23 
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How much of it went to supplies? 







1 


2 

3 


A 

5 


6 


8 

9 


10 

11 

i: 

13 


, 5 


16 


1 / 

i 

18 !; 

19 ■ 


2f 



,l 


*5 


J) 34 

A Well, your supplies are in there. 

THE REFEREE: In other words, he is 
asking you to break down the two cents. 

Quickly; I want this done in five minutes. 

I have now heard this witness forty tines. 

THE WITNESS: It's a little difficult. 
THE REFEREE: How much of the two cents; 
what percentage of the two cents or what part 
of the two cents is allocable to help? 

THE WITNBSS: To help would probably 
be probably <;lose to three-quarters of a cent 
to one cent. 

Q The rest is for what? 

A Direct maintenance labor employed by 

Ovemyer. 

Q Three-quarters of a cent? 

A To a penny. 

Q How much went to supplies used by this 

maintenance staff? 

A Half of their wages would be additional 

for supplies. 

Q Now we have accounted to the Court 

for one and three-quarter cents? 

A One and a half. 



\ 
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Tha other three-quarters would go to 


contract labor? 

A That is correct, 

Q Of that three-quarters, would you 

split that up to what the contractors' supplies would 
cost? 

A No, we do all the work on the fine 

price bid and competitive basis. We have no way of 
knowing what he pays for the individual materials. 

Q Would it be fair to say, Mr. Guy, that 

at least one and three-quarter certs of the two cents 
went for labor? 

A Yes, that night not be too far off. 

It's possible. I don't know what wo are getting at. 

Q You said that three-quarters of this 
one and a quarter cents went for staff that you em¬ 
ploy directly, is that corroct? 

A Yes, used to arsploy. 

Q In light of this, Mr. Guy, isn't it 

obvious that since you are going to have to contract 
out the work that was done by your Maintenance staff 
and the contract labor costs three times as much as 
it costs for your maintenance staff, that your two 
cents is all wet? 
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No, not at all. 

MR. SANDLER: Counsol is becoming argu¬ 


mentative. 

Q Would you please explain that? 


THE REFEREE: Let him answer. 

Q In the first place, in the valuation 

of the property we presently have - - we have disposed 
of many of the high maintenance properties to the ex¬ 
tent that I believe we only have a few that require 
forty thousand dollars plus work of extraordinary 
expenses which, in turn, those same properties took 
much more of tho two cents on a routine basis. 

Q Mr. Cuy - - 

MR. SANDLER: Let him finish. 

THE REFEREE: Are you finished with that 

answer? 


MR. SANDLER: I am sorry if you don't 
like the answer, Mr. Zimmerman, but let him 
finish. 

THE REFEREE: I will make the rulings, 
Mr. Sandler. He and you can debate at a bar. 

A The buildings which we have currently 
are pretty dam good buildings from an income stand¬ 
point and maintenance standpoint and there is now only 
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•> 

A. 

* handful of than that need extraordinary repair*. 


3 1 

1 

Many of then need no repairs at all. 

• 

A 

j 

1 can go through a list of buildings 


5 

and show you in some cities we won’t spend a dollar 


f> 

this year. Those are buildings where the sub-tenants 


7 r 

are obligated to take care of their door maintenance, 


p 

paving repairs, the bumpers, so on and so foTth. 


Q 

We would keep the integrity of the 


10 

roof, up .nd .11 structural p.rt, of th. building. 


! 1 

th.t'. number one. Number two. If we have appropriated 


12 

one hundred eighty thousand dollar, a year to handle j 


11 

•J 

our maintenance problems, we are already pretty well 
into the year and I can tell you th.t we .re below ' 


1 < 
i » 

that, our expenditures for the first five or six 


I ft 

weeks are much below the two cent budget. We are 


1 1 

! H 

1’- 

still prepared to go on with this ongoing business * 

.ponding two cant, for maintenance and repair, and I 
am having „ 0 problem, whatsoever in getting the,. 


2C 

appropriations made, and we will tako care of these 


4. t. 

maintenance problems throughout the whole country 

• 

i: 

by putting people back on the payroll when we got more 

2 ' 

| 

substantially established or by hiring the non-union 


24 

contractors in the areas. 


2 e 

In some cases we have paid our old 
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: 

; 

2 

managers for patching the roofs which in that case are 

j 

3 

the equivalent expense of what we used to do ourselves. 


4 

Q Mr. Guy, have you not previously testi¬ 


t 

• 


fied that the two cent a square foot does not include 

j 

• 

6 

extraordinary maintenance? 


7 : 

i 

A That’s right. 

8 

Q How can you now say that you don’t have 

9 

many forty thousand dollar jobs? That's irrelevant 

10 

to the two cents a square foot, isn’t it? 

il 

MR. SANDLER: I object. 

1 

12 

THE REFEREE: Overruled. 

i 

13 

A I didn't make it part of it, I made the 

14 

point ths the building we kept - - the buildings - - 

i 5 

are good buildings. 

16 

Q But, in other words, Mr. Guy, the two 

IV 

t 

cent average that you used to have - - 

‘ j 

18 

MR. SANDLER: Objection. 

19 

THE REFEREE: That is correct, he did 


20 ,! 

not testify he used to have it. 

21 

Q Is not at all relevant to the future? 

i 

22 ' ! 

|l 

MR. SANDLER: Objection. 


23 .1 

1 

THE REFEREE: I am going to sustain 

• 

24 1' 

ji 

the objection. You speak to the two cents a 


23 

foot without characterizing it. 
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Q Mr. Guy, prior to this proceeding, did 

Overmyer budget two cents a square foot for ordinary 
maintenance? 


Yes. 


Would the same considerations that 


went into the budgeting of two cents a square foot 
pre-petition apply to the budget for the present and 


ongoing period? 


A We are leaving it at that. It might 

be something less. 

Q Mr. Guy, can you answer my question? 

Would the same considerations go into the computation 
of the number? 

A Absolutely. 

Q What considerations are those? 

A The two cent a square foot for a budget 

of that nature will handle all our maintenance prob¬ 
lems in the current year. 

Q Mr. Guy, could you estimate what kind 

of repairs have to be made on the average for all of 
your buildings? 

Tiili REPERIiE: He can't predict. He said 

in a business like tills, his budget is two 

cents a square foot. I don’t think you under- 
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stand what he is testifying to. 

MR. ZIMMERMAN: I think I do. 

i 

THE REFEREE: It doesn't sound like it to 

I 

roe from your examination. 

Q Mr. Guy, are you aware of the condition 

of the doors on this warehouse? 

A Not in any - - I have no knowledge of 

it other than it's the responsibility of the sub-tenant 
to repair the doors from mis-use by fork truck opera¬ 
tions, and whatever. 

Q Do the sub-tenants on these premises 

have an obligation to repair these doors? 

A Yes, they do. 

Q Is it the receiver's responsibility to 

enforce this obligation? 

A I don't want to give my own opinion. 

I don't know the receiver's position. 

Q What about Overmyer prior to the peti- 

tion? 

| 

A I felt some pride that we would like 

to have our buildings look good to the public. They 
wouldn't if they had holes in them. 

i 

Q Do you know if the doors need repairs 


on this building? 
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A I understand there are three door* 

that have panels that need some work done on thea. 
^finitely we would not do the work. 

Q You would not repair the panels? 

A If we did, we would take thea from the 

sub-tenants. 

Q hhen was the last time this building 

was painted, Mr. Guy, on the exterior? 

A I don't know. 


Was it ever painted on the exterior? 

A I don’t have that information. 

What would it cost to paint the exter¬ 
ior of a building of this kind? 

len and a half cents per square foot. 

Q How much would that be? 

A Seventy-four thousand square feet, 
seven thousand four hundred dollars; I'd say seventy- 
seven hundred dollars. 


Q Would you know if there is a water 

seepage problem in this building? 

A I don't know of any. Are you talking 

about from the roof or floor? 


Q 


A 


Walls. 

I don't know of 


any. 
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Q Did you inspect this building to deter- 

nine whether there was such a problem? 

A There was none in July when I looked 

at it. 

Q You haven't inspected tho building 

since July, have you? 

A Personally, no. It has been inspected. 

Mil. ZIMMERMAN: No further questions. 

t 

MR. CANDLER: No further questions. 

THE REFEREE: Are you finished? 

MR. CANDLER: Yes. 

MR. ZIMMERMAN: Can I recall Mr. 
dauber for a minute? 

THE REFEREE: One minute only. 

Mr. Glauber, you are still under oath. 

NORMAN S. GLAUBER. JR.. havln(; 

been previously duly sworn, was examined and 
testified further as follows: 

THE REFEREE: Have you been to the 
building recently? 

THE WITNESS: Yes. 

THE REFEREE: Tell me what you have 



j) 43 

s..n there? I, th.t whet you were goto* to 
ask hi*? 

MR. ZIMMERMAN: Yes. 

THE WITNESS: Besides the drive-way 
being in very bad shape - - 

THE REFEREE: What do you mean in bad 
shape, potholes? 

j 

THE WITNESS: Pothole.. | 

the referee: Like you find in New ' 

i 

York streets? 

TIE WITNESS: Much worse. 
the REFEREE: I. th.t . winter ,itu.tlon?j 
THE WITNESS: Yes. The property is not j 
maintained around the building. 

THE REFEREE: What do you Dean not »ain- 

tained? 

THE WITNESS: Well, the grass and weeds. 
THE REFEREE: I didn't know gr .„ . nd 
weeds grew in this tine of year. 

THE WITNESS: They wore never cut from 
last year, last summer. 

THE REFEREE: How about the shrubbery ' 
and landscaping? 

THE WITNESS: No landscaping. 


i 





11 


; 2 


1? 


o 


ID 

17 


T- 


2C 


21 

22 j; 

(l 

21 

i! 

24 

25 ■' 
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THE REFEREE: Who decides whether 
there is supposed to be landscaping, a 
gardener, ycu or your wifs? 

THE WITNESS: Overmyer was supposed to 
plant and landscape. 

THE REFEREE: They were supposed to 
have shrubs there? 

THE WITNESS: Yes. 

THE RFFEREE: What else? 

THE WITNESS: This isn't ny main objec¬ 
tion. My main objection is the doors are in 
very bad shape. 

THE REFEREE: Are they operating? 

THE WITNESS: 1 don't know, I didn't 
try them. 

THE REFEREE: Have you heard complaints 
that they are not operating? 

« 

THE WITNESS: I heard complaints from 

I 

Jeff Monikan that the doors are in bad shape. 

THE REFEREE: I am in bad shape, yet 
I am sitting here and doing the best that I 
can. He didn't indicate that he wasn't using 
all the doors? 

I 

THE WITNESS: There is another problem, , 


i 

I* 
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water coming in. 

THE REFEREE: From the doorsT 
THE WITNESS: Water coming in from 
under the roof making the walls inside wet. 

The buiding has never been painted. 

THE REFEREE: Ever? 

THE WITNESS: It was painted when it 
was new but never since. Paint is peeling 

4 

off the gutters and the sides of the building. 

I personally don't think there has ever been 

any maintenance on that building. 

THE REFEREE: Thank you. We have fin¬ 
ished Columbus Number 3? 

j 

i 

i 


MR. ZIMMERMAN: Yes. 

THE REFEREE: Thank you, gentlemen. 
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PROCEEDINGS 

17 3 


THE REFEREE: Now we are dealing 

i 

18 

| 

with 

Ruple. 

19 ji 

II 


MR. SANDLER: Denver #1. 

20 


THE JUDGE: I have an Answer by 

21 

both 

the Debtor and the Receiver. 

72 


MR. PARKER: If Your Honor pleases. 

23 !! 

■y nane is Irving Parker and I appear here 


24 


on behalf of the Applicant. 


25 


There is pending a Debtor's notion 





Ovemyer 


£ 3 

brought on by Ordor to Show Cause which 
I understand is to be withdrawn, is that 
the 69D notion? 

MR. SANDLER: Yes. 

THE JUDGE: I will note it is 
withdrawn. 

I don't have those papers. There 
are so nany here that they seen to be nis- 
carried. 

It will be eventually noted on 
the record insofar as that notion sought 
relief against you it is being withdrawn. 
MR. SANDLER: Thank you, Your 

Honor. 

I would like to call Mr. Wllilan 

Ruple. 

THE JUDGE: Are you aware of the 
facts that have been stipulated to in all 
of the other proceedings? 

MR. PARKER: I an not. I have 
attempted to streaunline the exaninatlon. 

I hope it will not be a burden. 

THE JUDGE: I nn not concerned. 







1 


Overayer 


In many of these there are facta 
that are being stipulated. 

You will hear basically on the 
Defendant case - - aren't these all being 
conceded - - how mich is due under the 

lease? 

MR. SANDLER: We are willing to 
stipulate that. 

MR. PARKER: I can say this to 
Your Honor, I did have occasion to speak 
to Mr. Sandler. I think there are soae 
differences. 

There were several facts he was 
not entirely lnagreeaent with such as 

arrears. 

MR. SANDLER: We have checked that 
out. You are correct; I would stipulate 
that. 

MR. PARKER: I think it's going 
to be wore orderly if I can continue. 


william 


R U P L E f Called as a 
vltntu, having been f^rst duly sworn 
by Hon. Roy Babitt, was exaalned and 


\ 





Overnyer 




11 



E s 


testified as follows: 
EXAMINATION BY THE JUDGE: 


I 


5 

1 

Q What is your full naaef 

6 

A 

' 

Willlan Ruple. 

7 | 

I 

Q Where do you reside? 

H ! 

i a 

4756 B.idl.r Road, Willobny, Ohio, 440*4. 


EXAMINATION BY MR. PARKER: 

10 


Q Mr. Ruple, you are the owner of a 

ll 

w.r.hou.. building .„ d th. land on which it atanda 

H j 

located 

in Denver, Colorado? 

13 ’ 

1 

A 

Yes, sir. 

14 


Q The address of that property, sir? 

15 

A 

4200 Bast 52nd Street. 

16 


Q Denver, Colorado? 

1/ 

A 

Denver, Colorado. 

18 ■ 

1 

1*1 


MR. PARKER: If Your Honor 


pleases, that is the property which 

20 


has been referred to, I believe, as 

21 


Denver #1 . 

22 ' 


Q Do you personally and individually 

23 

own the warehouse and property on which it stands 

24 

n 

known as 

4200 East 52nd Street, Denver, Colorado? 

25 

A 

Yes, sir. 












'1 

1 


£* i 


2 


Ruple 

! 


3 


Q You acquired that property by 


4 

1 

purchase 

, did youT 

| 

• 

i 

5 

it 

A 

Yes. 

j 


6 


Q When was that, sirT 


** 

' ; 

A 

November 11, 1967. 


8 ; 

1! 


Q Who was the seller of that property 


9 , 

to you? 



10 || 

A 

j 

# 

D. H. Overmyer of Colorado. 


11 


Q That is a Colorado corporation? 


: i 1: 

«. *m ! 

A 

Yes. 


13 


Q What were the purchase. terms of the 


14 : 

purchase 

of that property, sir? 


15 

A 

I paid $300,000 in cash and assumed a 


16 i; 

mortgage 

of $524,000 plus a little bit. 


17 


Q Do you know how many years that 


J8 |j 

mortgage 

still has to run until maturity, sir? 


19 ji 

A 

1 

Nine years. 


»; 


Q Did you receive a warrant deed from 


21 : 

D. H. Overmyer Co., Inc. when you purchased the 

i 


22 

property 

in November, 1967? 


23 

1 

A 

Yes, I did. 

• 

24 


MR. PARKER: If Your Honor 


25 


pleases, I think we can expedite it 











1 


Ruple 



2 ; 

3 

4 i 

5 I 



£ 7 


if you perait to aark as Applicant 
Exhibit ’*1” a copy of the deed. 

I don't think there will bo any 
quostion about it. 


handing a copy to Mr. Sandler. 


8 • 

HR. SANDLER: 

No problea. 

9 

THE JUDGE: 

Ie that really ia- 

10 

1 

portent to ay decision? 

11 

1 

MR. PARKER: 

i 

Not necessarily. 

12 • 

ij 

MR. SANDLER: 

We would like it 

i 

13 

aarked. 

1 

I 

1-1 

MR. PARKER: 

Mark it as Applicant's 

' 5 

Exhibit "l". 

j 

h ! ; 


’ 

(Deed described above 

•• ’ 


was aarked Applicant 
Exhibit "1" for 

c ij 


Identification, as of 

j 


this date.) 


21 

22 

23 

24 


2 5 


Q I* there a tenant in the warehouse 

which goes by the naae of Denver #1, sir? 

A Yes. 

THE JUDGE: Is that a 120,000 
foot warehouse? 

THE WITNESS: Yes, sir. 

Q The naae of the tenant? 


I 

I 




1 

j 

e* 

2 


Ruple 

I 

3 

A 

D. M. 0 verayer. 

4 


Q When did the tenancy of D. H. 

5 

Overmyer begin? 

6 

A 

November 11, 1967. 

7 


Q There is a written lease with 

8 

reference 

to that tenancy? 

h A 

9 r A 

Yes, sir. 

10 li 

Q The date of that lease? 

1 

11 

A 

November 11, 1967. 

12 

1 

MR. PARKER: If Your Honor 

13 


pleases, may we have marked as Ap- 

14 ; 


plicant's Exhibit "2" the lease. 

15 


(Lease described above 
was marked Applicant's 

16 


Exhibit "2" In Evidence 

1 

17 i 


as of this date.) 1 

i8; 


MR, PARKER: If Your Honor 

19 

i 

pleases, may I simple point out that 

» i 

1 

the lease provides for a term of twenty 

21 


years in Section 2.01 and that in 

22 


Section 3.02 the tenant is required 

23 


to pay a fixad annual rant In aqual 

24 


monthly installments and all taxes and 

25 

| 

repairs for the continued operation of 





1 


Rupl# 


tho warehouse. 

In short, it is a not laasa. 

Tha annual rant providad far in 
th« Iuh under Section J.oi la i,j (2 oo 
• yaar and It la payabla In aonthly ln- 
atallnant, of IO.ijo ,. ch( that th# 

■onthly payn.nt. ara dua and payabla on 
tha 15th day of tha aontb pracadln, tka 
aonth for which payaant Is being aada, 

and that la provldad for In Sactlon J.oi 
of tha laasa. 

9 In r.f.ranc. to tha aortga,. of tha 
proparty that you aaaunad. do you know tha naaa of 
tha aortgagaa? 

A U.S. Ufa. 


Mortgaga Corporation? 


?as. 


Q Ara you raquirad tc aaka aonthly 
payaants pursuant to that aortgagaT 

A sir. 


payaants ara? 


Can you tall us what tho aonthly 


14,350. 




1 

2 

3 

4 

5 

6 


8 


S-io 

Ruple 

Q Per morth? 

A Per month. 

Q Have you, sir, os the owner of 

Denver fl made timely monthly payment on every oc¬ 
casion to U.S. Life Mortgage Corporation? 

A We have a perfect record. 


o 


THE JUDGE: On this twenty year 

10 


term are the monthly payments the same 

11 

i| 

all through the life? 

12 


THE WITNBSS: Yes, sir. 

13 


MR. PARKER: There is no option 

14 


of renewal. 

15 


MR. SANDLER: If I may - - 

16 


MR. PARKER: Wait, why don't you 

17 


wait? 

jg : 

1 

Q Now, after you entered into the lease 

19 

with Overmyer of November 11, 1067 did you thereafter 

20 

for a 


21 

i A 

He paid but was usually thirty days or a 

22 

month 

late. 

23 ( 

| 


Q Now, is D. H. Overmyer Co., Inc. in 

24 

1 

* rr * ar * * n the payment of any monthly installments of 


rent at this ti*„, »ir? 


25 






1 


Ruple 


£fll 


2 i 

3 1 A 

4 | 

5 «onth? 


Yes, sir. 

Q It that for a month or aora than a 


6 

A 

Ho'a six months in arroars. 

7 


Q Now that is for tha year 1973t 

8 

A 

•73. 

9 


Q That does not include tha yaar 197 

io ; 

• 

• 

o 

it? 

n ! 

A 

No, sir, no. 

12 1 


THE JUDGE: Ara rant payaents 

13 ; 


for usa and occupation paid hara? 

14 li 

! 


THE WITNESS: This is prior to 

15 '! 


tha Bankruptcy. 

>«: 


NR. LIFLAND: Wa ara not agreeing 

iv ; 


with his tiaa. 

18 j| 


THE JUDGE: This is 1974? 

19 i! 


THE WITNESS: Wa wara aight months 

20 fj 


HR. PARKER: To answer your quas* 

1' 

21 


tion if I aay, wa have not yat received 

22 

U 


notice. 

23 ij 


t 

I understand wa will be receiving 

2 <i 


a payment for February. We have not re¬ 

25 


ceived any payment yet. 
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Kuple 


£ 12 


3 


5 'i 


b 



8 


9 


10 


11 
12 
15 


14 


16 

17 


tj 



19 


i 



24 i- 

II 

il 

25 i; 


THE JUDGE: 
hore today? 


Aren't those checks 


Had I not directed that the checks 
be brought here for countersignature? 

MR. SANDLER: On the particular 
check for this property I spoke to Mr. 
Parker yesterday. 

We cleared up a problem with Mr. 
arxer's assistance in connection with 
one tenant. 

P*rker directed or suggested 
to the subtenant he pay the Receiver. 

The subtenant paid the Receiver's 
new property manager out in the area. 

The check was being issued yester¬ 
day and I asked that it be sent down fcr 
your countersignature today. 

Hopefully it is - - it will arrive 
while Mr. Parker is still in Court so he 
won't have to send up for it. 

THE JUDGE: The 1973 arrearage, 
does that include December, '73? 

MR. PARKER: Mo, Your Honor. I 


i 

i 

i 






Ruple 


E 13 


would specify those if I «ay, the ar . 
rearage here that you just spoke for the 
six aonths, that - - does that Include 
November? 

the WITNESS: Including November. < 
EXAMINATION BY MR. PARXER: 

Q Nov, sir as to the six Months in 1973 

to which you referred as Months of arrearage. ln p . y . 

" ent ° f r * nt » can y° u identify those rents for us? 

A April, May, June, July, October and November. 

Q Of 19737 


Q Sir, did you have any discussion in 

1973 wuh * ny "!•»«•»*.«». Of Ov.rmy.r conc.ri.ln, 
the rent arrearsT 

A Tea, Dan Overmyer was in Cleveland on March 

6, 1973 and we discussed this situation that he vas 
in with me as far as being back in rent. 

Q Did you discuss with Overmyer any 

intention to terminate the lease for non-payment of 
rent, sirT 

A 1 told him 1 would accept notes from him 

but, also, I wanted to give hi* .y thirty day notice 








I1 



6 

7 

8 

9 

10 

11 

i *> 

i L 


13 

14 

15 

16 
IV 

18 I; 

19 

20 
21 
27. 

' 


£ 14 

Ruple 

to get ay building back if it was not taken care of, 
and he talked me out of that. 

Q Was an arrangement made between 

you and Overmyor in reference of any of the rent 
payments in arrears for April, May, June and July, 
1973, those four months? 

A He gave us notes for those four months 

plus interest. 

Q When were those arrangements mads, 

sir? 

A The final arrangements were made in the 

fall. 

Q Of 1973? 

A *73. 

Q In making those arrangements what, 

in substance, was said by you and what, in substance, 
was said by Mr. Overmyer? 

A For me taking notes he was in the process 

of arranging a loan and the loan would be finished 
or, in other words, he would have the money by 
October 31st and he would be bringing me up to date 
and, also, when I took the notes if I did accept the 
notes from him, he was to pay current for every month 


.4 




Runie 


* 


2 

3 

4 


6 


7 

8 


y 

l! 


10 

1! 

12 

13 

14 
1 5 


e.is 


after that. 

Q That is to say commencing with 

August he would be current and would not fall in 
arrears again? 

A That is correct, he did pay for August. 

I took a note for August. 

THE JUDGE: There was one 
month that you omitted. 

MR. PARKER: I am going to bring 
all of this out for Your Honor. 

I hope I can say - - I hope I 
can satisfy YOUR Honor as to the facts 
here. 


16 | 


Q Now, Mr. Overayer did cause four 

17 

notes to 

be delivered to you in respect to the months 

18 |; 

of April, 

May, June and July, 1973, sir? 

10 

A 

Yes, sir. 

20 : 


MR. PARKER: If Your Honor 

21 


pleases, to save time, I do have the 

22 : 


four notes here. I am exhibiting them 

23 !! 


now to Mr. Sandler. 

24 


If I may, with Your Honor's per* 

25 


mission * * if Your Honor would care to 


i 










have them, I have some copies of those 
notes. 


THE JUDGE: No. 

MR. PARKER: If Your Honor please, 
may I offer and have marked In Evidence 
these four notes as Applicant's Exhibit 
"3". 

THE JUDGE: We will take it as 
a single Exhibit. 

(Notes described above 
were marked Applicant 
Exhibit "3" In 
Evidence, as of this 
date.) 

MR. PARKER: And I am making 
available to Mr. Sandler Xerox copies 
of the originals of those notes. 

MR. SANDLER: Thank you. That 
is very considerate. 

MR. LIFLAND: Do you have another 

set? 

MR. PARKER: Yes. And for Mr. 

Lifland, Your Honor. 

If Your Honor pleases, in respect 
to those notes, each of the four notes is 








1 


ET , 


2 ; 


Ruple 


3 I 


in the amount of J6.850.00. 

• 

| 




4 I 

| 


They each provide for interest 


5 ! 

1 , 

ll 


at the rate of 111 per annun and each 


6!: 


of then has an identical naturity date 


7 |j 


of October 31, 1973. 


8 


The first of the notes is for 


1 I 


the rental payment due for April, 1973, 


10 


the second is for the rental payment due 


11 


for May, 1973, the third is for the month 


^ *» 
i 4 . 


of June, 3973 «nd the fourth is for the 


1 3 


rental payment due for July, 1973 . 


14 


Q Mr. Ruple, did you have occasion to 


IS 

sr©*k with Dan Overmyer about payment of the notes. 


U 

all of which have been narked as Applicant's Exhibit 


17 

tt ««f 

J t 

prior to October 31, 1973T 


lh 

A 

Tes. I told Dan Ovemyer that I would be 

i 


1 

in New York and pick up that noney personally. 1 


20 


Q When did you toll Mr. Ovemyer you 


21 , 

would 

be in New York to pick up payment of those notes 

• 

22 |, 

which 

are Exhibit "3"? 


23 

A 

Prior to October 31st, and a few days be- 


24 

fore the 31st he told rae not to come to New York be- 1 


25 

cause 

his loan didn't come through and he didn’t have 

1 







Ruple 



6 


i 


I 

(s 



9 


10 


11 


13 


U 


17 


It 

(I 

19 ;l 

20 

1 1 

■ { 

It 

i. +■ 

23 

i! 

24 


£18 


the money, but that we postpone it to the 20th of 
November when I was supposed to cone to New York at 
that time and settle up with him. 

Incidentally, I had two other buildings with 

him. 


Q With Overmyer? 

A Yes, in the same situation. 

Q The payment of the notes was supposed 

to be November 20, 1973? 

A Correct. 

Q Did you comply with Dan Overmyer's 

request that you delay your trip to New York? 

A Yes, 1 did not come to New York and on the 

14th of November I called Dan and told him that I was 
still planning to come on the 19th and if he would be 
ready to settle up with me. 

lie said, "It looks very good", that he was 
almost sure he could. 

Q This was the conversation which you 

had on November 14, 1973? 

November 14, 1973, while the Chapter XI was 
being prepared? 

A That is correct. 






1! 


13 


14 


15 


If 

17 

It! 

I*'- 

20 


21 


23 

24 


25 


£l9 

Ruple 

MR. PARKER: If Your Honor 
pleases, I understand the record in¬ 
dicates on November 2, 1973 the Chapter 
XI was being planned. 

Q Were you told anything by Dan 

Overayer concerning any intentions to file a 
Chapter XIT 

A No. I called Dan Overayer on Monday 

morning, on the 19th of November, at 7:45 A.M. and 
told him I had my bag packed and I was taking off 
to the airport at that time. 

He said, "Bill, don’t come in, we filed 
Chapter XI at 4:00 o’clock on Friday**. 

I said, ”1 am coming in anyway because 
I am ready to go”. 

t 

1 came in on Monday morning, the 19th. 

Q He told you - - 

A At that time that was the first time there 

was any Indication. 

In fact, I never had any Indication of 
any kind there was any Chapter XI planned at all. 

He told me at that time, on the 19th, he 
told me he filed Chapter XI on the 16th. 







,1 


1 


3 


i! 


5 

6 

7 j| 

8 


9 i; 

10 


11 |i 

12 j| 

13 

14 
1 5 
!<- 

17 

18 

i] 

19 ;! 

:o j 

! 

21 i 

: 

rr ■ 


23 


L4 


25 


£ 20 

Ruple 

Q Sir, on November 16, 1973 what 

was the amount of principal and Interest due on 
the four promissory notes which have been marked 
Applicant's Exhibit "3"T 

A Well, I had four notes at $6,800 apiece 

plus interest and I had the October and November 
payments which would be $6,800 apiece. 

Q I - - 

MR. PARKER: If Your Honor 
pleases - - 

THE JUDGE: That is about 
$40,000. 

MR. PARKER: The ~rithmetic 
would be a little less. 

THE JUDGE: I have stopped 
counting certain owings in this case. 

Q Sir, apart from the four notes which 

have been marked Applicant's Exhibit "3" were the 
rent payments for the months of October and November, 
1973 paid to you by OvermyerT 
A No. 

Q In addition to what was owed to 

you in reference of principal and interest on the 



1 




3 four promissory notes you were also owed rent for 
^October and November, 1973? 

5 A Correct. 

f» 

6 !l MR. PARKER: If Your Honor 

pleases, and off the record, may I 
refer again to Applicant's Exhibit 
"2 M , the lesse, which in Section SJJ2 


10 

provides for the payment of interest 

11 

on 

overdue rent at the rate of 71 per 

i L 

\ 

annum md doing the arithmetic, which 

13 

is 

subject to correction, that amounts 

• 

to 

some $13,750 on November 16, 1973 

15 

so 

that as of November 16, 1973 the 

If 

aggregate arrearages in rent appear to 

1/ 

amount to $42,250. 

18 

Q 

Sir, did Overmyer pay the real es- 

ig tete 

taxes on 

the Denver property for the year 1972? 

20 A 

!( 

No. 


21 

Q 

When was payment of those taxes 

27 due. 

sir? 


21 A 

They were due in March of 1973. 

24 

Q 

Had they been paid by November 16. 

* 


25 1973? 

i 

i 

i 






1 1 
■ 


j 
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j 

3 ll 

A 

j 

No. 

• i 

4 i! 

!! 


Q They war. .till outstanding and 

• 

5 

due 

after Novenber 16, 1973 ? 

6 

A 

i 

Yes. 

7 , 


Q They were not paid by Overayer 

8 

j 

were 

theyT 

9 

A 

No, they were not. 

10 


THE JUDGE: Counsel, if you 

11 

it 


want to testify, I will swear you. 

* i 

A *- 

1 


MR. PARKER: I understand. 

13 

i 4 


*ir and I will alter in accordance 
with Your Honor’s observation. 

15 


THE JUDGE: This is not leading. 

16 ■ 


this is testifying. 

17 


Q Sir, do you know what the aaount of 

u j 

the taxes paid for 1972 was? 

19 

A 

122,120 or son.thing in that range. 

20 

il 


Q Who paid those taxes? 

21 

!i 

A 

1 P*id those taxes. 


22 ' 

t 


Q Were those taxes paid at a date 

1 

23 ; 

after 

November 16 , 1973? 

• 

24 li 

A 

I paid those January 4 , 1974 . 

1 

25 

If 


MR. PARKER: Again, in the 

# | 



< 
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interest of tine, if Your Honor 
pleases, I would offer and ask it 
be marked In Evidence as a single 
Exhibit a redemption certificate, 
a credit item of and a receipt 

fhe City and County of Denver, 
Treasury Division, indicating payment 
and a stamp indicating that payment had 
been received of taxes for the year 
1972 in the amount of $22,132.58, and 
1 **ke copies of those documents avail¬ 
able to Mr. Sandler and Mr. Lifland, 
marked as Applicant's Exhibit "4". 


(Documents described 
t above were marked 

Applicant's Exhibit 
"4" In Evidence, as 
of this date.) 


MR. PARKER: If Your Honor 
pleases, may I again refer to the 
lease which is Applicant's Exhibit 
"2" which in Section 4101 obligates 
the tenant to pay the real estate 
taxes relating to the property and 


related charges. 





I 
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3 ! ! 


MR. SANDLER: If Your Honor 

<!; 


pleases, the lease speaks for itself. 

1 

II 


MR. PARXER: It's In Evidence. 

6 


THE JUDGE: I appreciate it. 

7 


I really don't want to read 200 leases 

8 

'i 


word for word. 

9 


Q Mr. Ruple, is the failure to pay 

10 

real estate taxes an event of default u*ider the 

11 

■ortgage 

on the property held by you with Life 

12 : 

Mortgage Corporation? 

13 

A 

Yes. 

14 


MR. PARKER: If Your Honor 

IS 


pleases, again May I refer to Applicant's 

16 I 


Exhibit "2" which in Article 12 of the 

lv : 


lease obligates the tenant to maintain 

18 


at its own expense various types of 

19 '1 


insurance coverage relating to the 

20 1 

| 


property. 

21 


Q Mr. Ruple, do you know whether the 

22 !| 

insurance 

coverage called for by the lease had been 

u ; 

cancelled? 

24 •» 

A 

I was notified by the Mortgage company 


that the insurance had been cancelled. 




MR. PARKER: Again, if Your 
Honor pleases, in the interest of 
time - - 

THE JUDGE: I will object. 
There has been no time fixed, no 
period of time. 

MR. PARKER: I as going to do 
that. If Your Honor pleases, I was 
going to offer and ask to be marked In 
Evidence as Applicant's Exhibit "5" a 
letter on the letterhead of U.S. Life 
Mortgage Corporation addressed to Mr. 
William Ruple and attached to which is 
the certified mail envelope addressed 
to Mr. William Ruple in which notice 
of cancellation of several policies is 
given by U.S. Mortgage - - U.S. Life 
Mortgage Corporation. 

I ask it be marked as Exhibit 

"5". 

I am making extra copies avail¬ 
able. 


*!R. SANDLER: Your Honor, I would 
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object to this Exhibit. 

MR. LIFLAND: It refers to 
third party correspondence. 

MR. SANDLER: Furthermore, we 
notice that the Receiver has insurance, 
Your Honor. 

THE JUDGE: That is not the is¬ 
sue. 

The issue is whether or not this 
constitutes an additional breach. 

MR. SANDLER: The letter doesn't 
say anything about breach, it says they 
have received notice of cancellation. 

MR. LIFLAND: It's a February 
letter and doesn't refer to a time. 

MR. PARKER: Some of these facts 
would be within the knowledge of the 
clients, Mt. Sandler and Mr. Lifland, 
in respect of this cancellation and 
these are facts we don't know - - we 
don't have and actual facts that are 
reflected by that letter that Mr. Ruple 
received informing him of the cancella- 








i 
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Ruple 

• 

• 

3 i 

tion of the insurance in respect to 



4 

4 

i) 

that property, that doesn't indicate 



5 

I) 

whether or not it nay have been cancelled 

l 


6 

for a reason other than - - 



7 || 

MR. PARKER: I as prepared to 



8 

stipulate I don't know the reason * - 



t) 

THE JUDGE: Or whether or not 



10 

Mr. Overayer may have changed companies 



11 

or so on. 



1? 

MR. PARKER: If Your Honor 



13 

please - - 



1 '♦ 

THE JUDGE: I will sustain the 



15 

objection. 



l! 

I don't think it makes much 



17 

difference to this record. 



lh 

It's not so much it's hearsay, 



1'- 

it's not probative of the ultimate 



20 

reason of breach. 



21 

MR. PARKER: With great regret 


• 

•> ■> 

I can't all at once establish that. 



23 

^ *fll try to do it with the witnesses 

i 

■ 


24 

of Mr. Sandler and Mr. Lifland. 

1 

i 


25 

THE JUDGE: Don't be surprised if 

'■ 0 * 

i 


*1 






t 


1 

2 

3 

4 ! 

1 if 

■ 

5 

6 

7 '! 

: 

8 i 

9 


10 


11 


13 
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if you can't. 

MR. PARKER: May I at this 
tine state that that lease called for 
polices of insurance to provide for 
notices of cancellation being given to 
the landlord. 

THE JUDGE: Did you ever receive 
notice froa Mr. Overnyer of an intent 
to have the insurance coverage can¬ 
celled? 

THE WITNESS: No. 


14 


16 


17 '• 

jj 

I 

18 !» 


19 'i 


20 


21 


22 (I 


21 


25 


MR. PARKER: You anticipated ay 
question. 

Q Do you know the reason for the can¬ 

cellation sir? 

A No. 

Q Have you reinstated any insurance 
concerning the Denver 1 property? 

A Yes, I have put a rider on it before I 

cane down to New York Monday. 

THE JUDGE: That has already 
been covered by the Receiver. 

THE WITNESS: Nobody told ne 
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that. I can't have a building with 
no insurance. 

Q Mr. Ruple, would you please tell 

us whether failure to eaintain insurance on the 
property constitutes a default under the U.S. Life 
Mortgage Corporation? 

MR. LIFLAND: Objection. fie 
asked that already. 

MR. SANDLER: Objection. 

THE JUDGE: I thought it was a 
default on the eortgage for non-payment 
of taxes. 

THE WITNESS: That is what it 

was. 

THE JUDGE: You didn't object 

then? 

MR. SANDLER: Maybe I should 

have. 

THE JUDGE: Your objection now 
is overruled. 

Q Could you please tell us whether 

& 

•ny mechanics' liens have been filed against the 
Denver warehouse property? 




1 i 

I 

2 

3 

4 I 

I 

5 li 
|| 

6 *i 

! 

7 !i 

81 : 

H 

9 i 

10 | 

11 !; 

ii 

12 

13 


14 

15 
15 


IV 
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I) 

19 || 

20 ii 

21 

B II 

23 || 
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e jo 


A Ym. 

Q Have you received a statement of 

mechanics' liens? 

A I have received a statement for a mechanic's 

lien, yes. 

Q When was it that you received that 

statement of a mechanic's lien, sir? 

A December. 

Q December, 1973? 

A Yes, 1973. 

Q Sir, 1 show you a copy of a state* 

sent of lien, dated December 14, 1973, which Indicates 
it's filed against the property by Empire Lighting 
I Supply Co., a material lighting and supply firm, 
and ask you if that is the lien or statement of lien 
which you have received (handing)? 

THE JUDGE: You better let 
Mr. Sandler see it. 

MR. PARKER: I am handing 
copies of the document to Mr. Sandler 
and Mr. Lifland. 

Q Do you have the question in mind 


whether you received that? 
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I received thl», y., t , lr . 

C That is the one you received in 

DecenberT 
A Yes. 

MR. PARKER: If Your Honor 
Ple*so. I offer end ask to heve narked 

•* Applicant's Exhibit "5" this docu¬ 
ment. 

MR. SANDLER: N. object. Your 

Honor. 

THE JUDGE: May I see it. 

MR. SANDLER: There has been 
no testieony nor is there anything to 
indicate in this statement of lien that 
the work was ordered by the Debtor. 

THE JUDGE: I assume we are 
going to find out what the work was 

for and who would be responsible under 
the lease and so on. 

I also assume there must be 
•omething in the lease about liens on 
the property which have to be discharged. 
I will overrule your objection 


% 
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7 

8 

9 

10 


11 


it 


13 


1 4 


and allow It. 


MR. PARKER: Your Honor, My 
I respectfully point out that in 
Applicant’s Exhibit "2 ". the lease. 
Section 6.04 obligates the tenants 
to Mintain the preaises free of liens 
and to discharge any such lien. 

Msy I also, if Your Honor pleases, 
point out in Applicant's Exhibit ”2", 
Section 6.02, the tenant, Overayer, is 
obligated at its own cost snd expense 
to put and aaintain the preaises in 
thorough and good and safe order and 
condition, all buildings on the deaised 


IV preaises. 

^ Mr * Ru Pla* do you know whether the 

19 i Denver property has been in need of repair? 1 

it 

20 A It’s in need of resurfacing of the drive- 

21 way, the drive in front of the building; also, the 

22 exterior of the building needs paint. 

I 

23 Q Do you know for how long a period 

2 * of tine those conditions have existed requiring that 

2 s ; i repair work? 

|{ 




j 




2 


Rupl. £ “ 

3 

A 

Th ' y “ W th * y "«• *•*»« to do It wh.n 

4 

i ™. 

inspecting th. preals.s In j„,„ 0 f i m . 

5 

! 

Q Sir ' b** th *t work b.en don.r 

6 A 

No. 

7 j 


Q 00 you b" 0 * th * =«.t of th. work 

8 I 

j; 

resurfacing of the asphalt paving in front 

9 , 

i: 

of the 

warehouse? 

10 


*• SAN0LBRt « °hj.ct uni... 

11 fi 


• foundation 1 . l.ld ., , 0 th . b..l,. 


the JUDGE: L.f. flr.t find 


13 

1 


out if he knows anything; than we will 

M 

11 


find out how, sir. 

I S ; 


Q Do you have the question in aindr 

;j 

1 

c«n ask it of you « g . in lf you don , t 

17 

*| 

A 

Go ahead, ask it. 

18 1 


(The question was read back 

ic :: 


hy the Reporter.) 

20 

Ij 

A 

*•*. An Ov.ray.r r.pr.,.„ t .tlv. told .. 

21 

it 

would cost about IS,000. 

J? r 


9 " hich r.pr...nt.tlv. w.. 

21 " 

that, sir? 


** U ’ h ' 11 no l0 "*« with th.« now. ho ju, t 
25 lof t the. .round the flr.t of th. 


year. 
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Q Had he had any duties and responsi* 

bilities with respect to the warehouse? 

A It was his Job to keep the thing up. 

Q Sir, apart froa the surfacing work 

of the asphalt drives and in respect of the painting 
of the exteriors of the building, is that the entire 
•xteriors of the building that requires painting? 

A Yes. 

Q Do you know what the cost of that 

work is? 

V 

A Well, I had between $14,000 and $15,000 

and OverayeT had ay building in Kansas City painted 
at that figure and there was a lien put on against 


that. 


In other words, it aust be a pretty 
relative figure. 

THE JUDGE: You said it cost 
$14,000? 

THE WITNESS: To paint Kansas 
City. They put a lien on and I had 
to pay it off. 


THE JUDGE: Haven't we heard 
it runs $7,500 to $8,000 to paint these 
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buildings. 

Mr. Guy, haven't we been hearing 
testinony, it seens to ne fron the tine 
of creation, that the cost of a 20,000 
foot building is about 18,000? 

MR. GUY: That is right. Your 

Honor. 


10 i 1 

1 

THE JUDGE: I Just wondered 

11 

whether or not having heard you 37 

12 

tines ny ears were playing tricks. 

13 

MR. LIFLAND: You said it cost 

14 

114,000 Just to paint? 

! 5 

1 

THE WITNESS: For $14,000 I paid 

ft 

off the painting lien on Kansas City #1 


THE JUDGE: That is 20,000 feet? 

THE WITNESS: That is the exact 
sane building as in Denver. 

Q Now, sir, have you sent Overnyer 
a letter notice of ternination of the lease which 
is Applicant Ruple's Exhibit "2"? 

A Yes, on Novenber 23rd I sent «* letter of 
ny intent to exercise my thirty day option and can¬ 
cel ny lease, cancel the lease with Overnyer. 





Ruple 


£ 36 


MR. PARKER: If Your Honor 
pleases, I offer and ask there be 
narked as Applicant's Exhibit "6" a 
letter dated November 23, 1973 which 
noti^s the signature of William Ruple. 

It's addressed to Overmyer at 
201 East 42nd Street and specifically 
refers to Section 15.01 of the lease 
dated November 11, 1967 between William 
Ruple and D.H. Overmyer, Inc. a Colorado 
corporation. 

Q Is this a letter to which you referred 

as the notice of termination, Mr. RupleT 

MR. PARKER: I am handing copies 
to Mr. Sandler and Mr. Lifland (handing). 

A Yes, this is the letter we wrote. 

MR. PARKER: If Your Honor 
please, I offer and ask it be marked 
In Evidence, that letter as a notice 


of termination. 


(Document described 
above was marked 
Applicant's Exhibit 
"6" In Evidence, as 
of this date.) 


v 
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10 
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13 


: 4 


!! 



In 


If 3 

! 



23 


24 


2S 


I 


MR. SANDLER: No objectirat. 

MR. LIPLAND: Let it be noted 
that the letter i* dated November 23rd. 

THE WITNESS: That’* what I .aid. 

THE JUDGE: I. that to be held 
against then that they acted quickly? 

MR. SANDLER: Well, Your Honor, 
for one thing, notwithstanding all the 
alleged defaults throughout the years 
no termination notice was given until 
November 23rd, after the Bankruptcy was 
filed. 

That is the relevance of Mr. 
Lifland's remark. 

THE JUDGE: Then I missed that. 

I was going to ask him if he had done 
anything on all those defaults. 

I suppose you will do it on cross. 

MR. SANDLER: I hope to. 

MR. PARKER: If Your Honor pleases, 
■ay I respectfully point out in respect 
of Applicant’s Exhibit ”2*’, which is the 
lease, in Section 15.01 there is pro- 


Q 


? 
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vision for providing that the landlord 
has the right to terminate the lease 
in the event the tenant files a petition 
^ or reorganization or petition pursuant 
to the Bankruptcy Act. 

THE JUDGE: Yes. 

Q You have already indicated, have 
you, Mr. Ruple, in answer to His Honor's question 
that the square feet floor space of the warehouse 
is 20,000 square feet, sir? 

A Yes. 

Q Is that correct, sir? 

A Yes. 

Q Is there any additional space? 

A There is an office in front of the building 

which constitutes 1,200 square feet. 

Q Do you know whether the tenant, 

Overayer, has any eaployee located on the prealses 
in charge of the preaises for Overayer? 

A To ay knowledge he has not. 

THE JUDGB: Do you know who 
the subtenants are, if any? 

THE WITNESS: Yes, I do, I 
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heve *n idea. 


THE JUDGE: You do? 

THE WITNESS: Yes. 

THE JUDGE: I, the P1.C. f uUy 

rented? 

THE WITNESS: Accordin* to the 
report I had it i, ful ly rented. 

THE JUDGE: To the sub»? 

TtrE WITHES S: Yea, and I heard 
yesterday there i 3 10.000 feet that is 
not rented. 

1 have no contact since the 
flr*t of th. year with th. building. 

MR- PA'iKKR: I ...u.. th „„ „ in 
b * n ° °hJ®ctlon to thl. - - in the 
course of By conversation with Mr. 
Sandler yesterday h. informed .. , h . r . 
is Approximately 10,000 aquar. f.. t 
which i. vacant, and during the y.. r 
1973 I believe th. entire r r.»i„. w .r. 
occupied. 

MR. SANDLER: If I „ ight juJt 
correct that, in fact, w. have „. w i„.. 
formation aa of thl. norning. 


25 
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We thought it wet empty because 
there was a tenant whose lease had ex* 
pired who was in possession for the 


10 , 000 . 


He lias now renewed and in effect 


it's fully rented. 


THE JUDGE: I see - - 
MR. PARKER: With that informa¬ 
tion, if Your Honor pleases * * 

Q Mr. Ruple, are you aware of the gross 

rent which Overmyer is supposed to receive pursuant to 
the subleases which he has at the Denver #1 property? 


Yes. 


Do you know what the amount is, sir? 


i 


A Around $137,000. 

Q Sir, did you prepare or have pre¬ 

pared under your supervision a projection of the 
1974 cash flow required by the tenant, Overayer, 
were he to remain in possession of the premises? 

A Yes. 

Q Well, sir, let me do this - - is 


this a schedule of projected 1974 cash flow which 
you prepared or had prepared under your supervision? 
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A Yet, sir. 

Q Were I to inquire as to each of tha 

item, on that schedule, your taatimony would reflect 

••ch of thoa. item, and each of the amount, ahown 
thereonT 

A Yea. 

MR. PARKER: If YoU r Honor 
Plaaaea, I offer and ask it be marked 
In Evidence as Applicant's Exhibit "7" 

• schedule of projected 1974 cash flow 
which Mr. Ruple has Just testified to. 

MR. SANDLER: I object not only 
to the Exhibit but Counsel's remarks. 

He said this would be hia testi¬ 
mony and, furthermore, as I look at 
the schedule - - 

THE JUDGE: I will allow it. 

MR. SANDLER: Your Honor, this 
is not a proper projection. There are 
extremities here, one time costs and 
they come in and show we are making 
1100,000 on each one. 


THE JUDGE: Assume if 


you are 
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fighting for this property you are 
going to show it's a profitable one. 

I will allow it. 

HR. SANDLER: This Schedule 
will cone back to haunt us in the 
Briefs. 

THE JUDGE: That's the way it 
goes in life; overruled. 

MR. PARKER: If Your Honor 
pleases, that constitutes the direct 
examination . Thank you. Your Honor. 

THE JUDGE: Mark as Exhibit "7". 

(Schedule of Projected 
Cash Flow, 1974 was 
marked Applicant's 
Exhibit ”7" In 
Evidence, as of this 
date.) 

I 

THE JUDGE: My. Ruple, out of 
pocket, what have you had to come up 
with? 

I 

THE WITNESS: Well, I have had 
to cone up with S43,S00. This is up 
to December 1st, *4,2S0 times six 
which is 126,100. 
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THE JUDGE: That it taxesT 
THE WITNESS: That it payments 
to pay tha inturance company. 

My mortgage payments - - 
THE JUDGE: I aa atking you what 
aoniat out of pockat hava you coaa up 
with that thould have bean under the 
provition of tha laata paid to you by 
your tenant, OverayerT 

THE WITNESS: Wall, $22,000 for 
the '72 taxes. I picked that up out 
of pockat. But I still had to Bake 
those aortgaga payaents, too. 

THE JUDGE: Su^nosing, Mr. Ruple 
it ware possible that Mr. Overayer ware 
to file an arrangaaant in these pro¬ 
ceedings and discharge all of the de¬ 
faults and absolutely Bake you completely 
whole without prejudice to your standing 
as owner of this property, would you re¬ 
negotiate a lease with Mr. Overayer as¬ 
suming this ls^se were to be held ter¬ 
minated? 
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THE WITNESS: If he could fur- 
ni»h a bond he won't go In the s*wer 
I would. 


6 i 

i 

» 

1 

MR. PARKER.* If Your Honor 

7 !! 

pleases, aay we further reserve 

on 

8 1 

Your Honor's question and at an 

ap- 

9 

, i 1 

proprlate ties deal with it. 


10 

!' 

THE JUDGE: It's not too 

ia- 

11 

portant. Quickly Mr. Sandler. 

To ae 

I ■> M 
i L i 

this is all a case of dollars. 



MR. SANDLER: While Mr. Ruple 
was testifying on the question of dollars 
Mr. Garbosa was nice enough to show up. 

MR. PARKER: We have Mr. Ruple's 
check for countersignature which we told 
you was on the way. 

CROSS EXAMINATION BY MR. SANDLER: 

Q Mr. Rupl., you It V.. 

your understanding that Ov.ray.r roc.lvod I1J7.000 

P* r y ** r subs. Is that correct? 

A Yes, 

Q And the rent under the lease is 
>11.100 p.r annua which Includ.a th. nortg.g., 1 . 
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that correct? 

A Yes. 

THE JUDGE: That would 
represent a substantial increment 
If I terminate the lease and give 
you your property back? 

THE WITNESS: Yes. 

Q Taxes are about $22,000T 
A The taxes for *72 - - you have the figure 

right in front of you. 

THE JUDGE: They are $20,000 


14 

15 


I o 

17 


*»i 

19 ,! 

20 


!( 

12 '! 

il 


23 


24 


odd thousand? 

THE WITNESS: That is ’72 taxes 
that were not paid. 

THE JUDGE: The fact of the 
Matter is if I were to return your 
property to you you would realise a 
net of soae $20,C00 odd thousand which 
is basically what Mr. Overayer aakes 
from his subtenants in excess of what 
he should pay under the lease, is that 
sot 


25 


THE WITNESS: Yes 




THE JUDGE: Don't bo offended 
by it. Mr. Sondlor acts os though it's 
illogol to try to aake aoney. 

Wo don't oil soolifo this way. 

Go ohood. 

MW, SANDLER: Moy I point out 
to tho Court that this looso has four 
fivo yoar renewal options and that tho 
oxpirod tor* plus tho renewal options 
givo tho loaso occupancy sone thirty 
aovon yoars. 

THE JUDGE: All at tho saao 
rontal; nono of thoso declaiaers? 

MR. SANDLER: You have a flat 
rent for thirty-seven yoars. 

THE JUDGE: Okay. 

Q Mr. Ruple, what business are you in, 

X aa an investor. 

* 

THE JUDGE: Is that a dirty 

wordT 

MR. SANDLER: I think it's an 
excellent word; I respect it and I aa 
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*ur« Mr. Ruple is highly qualified. 

THE JUDGE: I take it, "D.H." 
in the content of this case means 
"Dirty Hand" Overayer. 

This is not the best of your 
records, Mr. Sandler. 

MR, SANDLER: I haven't even 

* 

started. I can go quickly. 

Q Do you own other real property? 
A Yes. 


13 Q Where? 

A I own a building in Kansas City that 

Overayer gave back to me; I own a building in Taapa, 
it Florida they gave back to »©. 

THE JUDGE: Are you considered 
is a successful aan? 


19 : 


20 


21 

22 


THE WITNESS: I had to be sue* 
cessful to buy those buildings. 

Q Did you negotiate those buildings 
personally with Overayer? 



A Y<»s. 

Q Who did you deal with at the Over¬ 
ayer office with respect to those? 


25 
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George Hays and a man - - f ir , t th#r# 

* D * 1 * • < *« hl »*; «$tor - . that brought Goorgo 
H«ys into the picture. 

Q The rent under the lease is 
tS2.100; th. aortg.g. i, | S 2. 2O 0 vhlch lm(| 

$ 32,000 por annun from tha rontt 
A Tes. 


Q You testified you Invested $ 300,000 
in cash to purchase the property? 

A Correct. 


Q The $30,000 i. ten percent of the 

$300,000? 

\ Correct. 


<5 Whon you nagotiatod this daal, did 
y.» for a ton parent r.tur, ., y„ ur CMh 


lnvestnent? 

* Y.», air. 

THB JUDGE: Did you alio tako 
into account th. tar ahoitor that you 


would rocaivot 


Tm WTNESS: 1 didn't pay at- 
tontlon to that. Th. raa.on I bought 
thoao bulldlnga ii I .old another 
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0 l! 

3 ,1 


8 

it 

‘l 

9 

10 

11 

12 

13 

14 '] 

15 

16 |j 

17 1 
:| 

lb ii 

i! 

19 

20 


!! 


2» 
22 
23 


business and wanted to get Into a 
business that didn't require work. 

That's why I bought the buildings. 

Q In other words, as I understand 

your remarks, Mr. Ruple, you did not intend to have 
to become involved in the operation of the ware¬ 
houses, is that correct? 

A Definitely not. 

Q At the tine you purchased this 
warehouse it was leased by Overnyer to subtenants? 

A Correct. 

\ 

Q Those subtenants remained as 

tenants of Overnyer notwithstanding the fact you 
purchased the building; you desired and acquired 
a passive situation of collecting monthly checks, 
is that correct? 

A That is correct. 

Q You testified that Overnyer was 

late, I think you said, about a month at the very 
beginning? 

A Tat. 

Q Por the years 1969, '70, *72 and 

'72, at $82,200 you have received, have you not. 
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fro* the Overmyer Company 1328,000? 


received. 


If that's the figure that is what I 
Q And all of those payments were 


peid lata, is that correct? 
A Correct. 


ments? 


Q You •cc.ptad »u th... l.t. p« y . 

Y **’ 1 th«, but »• g.v. th „ . 

Q Did you complain? 

I «od to coll Dan up .t . quarts to 


•i*ht in the morning. 


because of those late payments? 


Did you ever terminate the lease 


Q You ftltU* that the building 

19 n ** d * r * P * lrln * - y- had a eoov.ra.tlon In 1972 

•bout th. n.*i to uk. r.p.lra, i, that eoTTtct1 


21 A 

& 

22 ! 


Correct. 


Did you ever send a notice of ter 


■Anation because those repairs were not made? 


Prior to your November 23rd notio 
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6 i. 


7 


10 


11 


12 


13 


of default, did you ever for any reason sand Over* 
■yar a termination notice? 

A I had several conversations with Dan 

about it and ha always talked ne out of it because 
he was going to get a big loan and take care of 
everybody. 

# 

Q Was h© going to get this loan in 

1968? 

i 

A No. 

Q He was late in 1968? 

A Yes. 

Q Was he going to get the loan in 


15 

1969? 




16 

A 

No. 



17 

1 

Q 

He was late in payments in 

1969? 

18 

A 

Yes. 



19 


Q 

He was the sane for *70, • 

71 and 

20 

•72? 




2 L 

. 

A 

Okay. 



22 


Q 

When you entered into this 

lease 

23; 

the original tents plus the renewal options 

ran a 

24 

total 

♦ 

of forty-five years, is that correct? 


* 

A 

I guess 

so, whatever it cones out 

to. 


•f 
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Rupla 

"l»t did you know tho life ex . 


4 

1; 

pactancy of thl* building t0 beT 

1 

i 

5 I, 
1 

A Eaaleaily, «g long M , llrsd . j 


6 , 

l! 

didn't car*. 


7 

Q Ut "• »« “ I can g. t „ 


8 

to that quastion. 


9 

Didn't you under,land that thla building 

1 

10 

•»lr had a Ufa o^oct.ncy o£ fo „ y „ fty ^ 


1! ,, 

*t tho noatf 

| 

12 

* Yea. 

j 

n 

9 You kn,w th *t « Orormyor atayod 


14 

1- poaaoaalon, ox.rcla.d hi, r.nt and paid hl , rtnt> 


1 5 

•Mrela^I hi. renewal, to tho tin. tho X..,. 


16 

If 

Plr * d - y0 “ ” U,d ' '•«' ».Y. « building, you 


17 

;j 

would hava land? 

i 

"• j 

HR. PARKER: I, Your Honor 


i: 

pl ““' 1 tho quaatlon 1, 


20 

faulty. 


? i 
* < 

• 

MR. SANDIER: A building do.an't 


22 j. 

laat foravar. 


23 

If you fiv« i t away for flfty 


24 

yoara - - 


25 

THE JUDGE: I don't know what 



t 
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r»»l probative value It is; I don't 
know that buildings don't last for¬ 
ever aad fifty years is not forever. 

I see buildings all over the 
plw# that are hundreds of years old 
that people are living in. 

One sore ainute to this line, 

Mr. Sandler. 

Apparently in the understanding 
of the Receiver it is illegal and nasty; 
nothing in this country is nasty except 
people who want to sake a buck. 

What was Overayer here as a 
philanthropic institution; what was he 
dolngT 

Tht only ones who are nasty for 
wnHsf to aake profits are lessors; 
Overayer is a hero and the aoney he is 
going to aake on subs is - - 

MR. SANDLER: We are fighting for 
the Receiver not for Overayer. 

THB JUDGE: Let's get on to 


legltiaate cross exaaination 






Ruple 


€ 55 


At this tine I an turned off. 
Apparently there la sonething prejerative 
by a nan who wanted to nake tone ten 
P>rc#nt on hit noney. 

You have one nlnute to cross 
exanine. This is a Court of Equity; 
you nust think equity. Let* go. 

MR. SANDLER: X have no further 
questions. 

MR. PARKER: I have no further 
questions. 

THE JUDGE: Mr. Lifland, do you 
have anything to add? 

MR. LIFLAND: No. 

THE JUDGE: Your next witness. 

MR. PARKER: I don't have 
another witness. 

THE JUDGE: You restT 

MR. PARKER: I rest. My case 
is finished. 

THE JUDGE: Mr. Sandler, do 
you think we can dispense with Mr. 

Flanagan? 
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MR. SANDLER: I offered to 
stipulate if Mr. Parker would stipulate. 

SAM H * FLANAGAN. Called 

as a witness, having been first 
duly sworn by the Judge, was 

examined and testified as follows: 
EXAMINATION BY THE JUDGE: 

Q What is your full name? 

A Sam H. Flanagan. 

Q Where do you reside? 

A 2 Chester Road, Darien, Connecticut. 

EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, are you presently 

•■ployed by the Receiver? 

A Yes. 

Q In what capacity? 

A The area of rent collection and marketing. 

^ Frior to such employment, were you 

employed in a similar capacity by the Debtor? 

A Yes. 

Q Do you keep records in the ordinary 

course of business indicating collections from sub¬ 
tenants at various warehouses? 
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Yes. 


Q Do you have records indicating 

th. collection of rent. fro. eubtenent, Denver 
#1T 

A Y W . 

Q To the of your knovladga 

•cqulrod fro. your po.ition with th. Roeolror. 
previously VIth th. Dobtor, con y. u t .l, u , .hot 
th. Receiver pr.sontly collocts fro. subtonont. 

« th. Do„v.r #1 .» d who thos. eubtenent. sr.T 
A Poll, the present rent roll in Denver 

11 00B * 1 »t* of Vogue Furniture. 

MR. PARKER: Your Honor, nay 
1 *»k that tha witness spaak up a 
littla nora than ha has baan. 

THE JUDGE: Wall, ha 1, doing 
the best ha can. Just a littla nora 
daclbals. 

A Vogue Furniture. «.#»* . . onthi , ritrMy 

Merhete. IJ.ee* . . onth . Purc.ll-g.rp Dletrlbuter*. 
I»c. I1.21J.S4 « ..nth; Jergl. Ce.-p Mill,, me.. 

,,00 '0° * ■ 0nth! *•" c «« SOI.. CO.. 11.031.is. 
lor e totel of lll.4Se.79. 
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Flanagan 

( 

f 

I 

j 

3 

j, 

*IM 

THE JUDGE: That building 

i 

4 

!i 


yields something in the vicinity of 

• 

5 


$140,000 gross. 


6 


THE WITNESS: Yes, sir. 


7 it 


Q Mr. Planagan, on a monthly basis 


6 

• 

what 

is the gross profit? 


9 


By that I mean, the difference between 


10 

ji 

what 

is paid to the landlord for rent and taxes and 


1! ' 

what 

is collected from the subtenants? 


12 \, 

A 

The gross is $2,909 a month or $35,000 


13 

a year, approximately. 


14 


THE JUDGE: That is one of 


15 


the better jewels in the Overmyer 


16 


dynasty? 


1/ 


THE WITNESS: It is a good 


18 

- II 


one, yes, sir. 


19 


MR. SANDLER: I have no further 


20 

'1 


questions. 


21 ; 


THE JUDGE: One minute. Don't 


22 1; 

1 


think I am arbitrary, but I have heard 


23 

■ 

l( 


this forty times and virtually nobody 

£ 

-4 

ji 


has been able to impair the testimony 

-i 

23 

ji 


as to what those figures add up to. 



V 
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MR, PARKER. May I respect* 
fuxly say, if Your Honor pleases, I 
consider the testimony completely In¬ 
adequate and to the point - - I will 
reserve it for argument, if I »*y. 

THE JUDGE! I will allow you 


to cross exaaine. 
EXAMINATION BY MR. PARKER: 


ii ; 

ji 


Q In arriving at your gross profit 


figure 

. are there any other iteas which are noraally 

13 

taken 

into account in computing profit other than 

i 4 

the iteas to which Mr. Sandler referred toT 

15 J: 

A 

The only two iteas - - 

It 


Q Can you answer ay question yes or 

1 

noT 


IK 

A 

Mould you repeat it for ae? 

JO 


Q Yes, I would be happy to - - 

; 


MR. SANDLER: If Your Honor 

21 


please - - 

22 


THE JUDGE: Can I hear the 

25 


quecion. 

2<i 


MR. SANDLER: I just want to 


give some of the ground rules that have 


2 ^ 
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developed here. 

TUB JUDGE: The question is, 
can vou answer it yes or no? 

MR. SANDLER: We will concede 
it. 

MR. PARKER: Mr. Sandler, there 
are other items - - 

MR^ SANDLER: Mr. Guy will 
testify as to construction and main¬ 
tenance costs. 

MR. PARKER: I think I have 
enough for the purpose of the record. 

THE JUDGE: Perhaps I am remiss 
for not having explained to you what 
Kas gone on since time began. 

THE WITNESS: Number one, we 
have to understand the figure is a jross 
figure. 

Against that we entrench on that 
t3 th ° oxtent of insurance. The Receiver 
will testify he placed insurance which 
averaged out to $150.00 per property. 

We are trenching on this property 
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to the extent, a, Mr. Guy win te.tlfy, 
there ie . nationel allowance of tiro 
oonti per square foot per year for 


average routine maintenance which does 
»"t comprehend face-lifting li k . palntln| 
or soae big massive repairs. 

N°w, beyond that these are the 
figures thus far. 

have been told, that reduces 
the groa, to a net. You can go on be- 
yond that. 


THb JUDGE: Are there any 
other items? 

the WITNESS: Administrative, 
there will be testimony one day hero 
soon aa to what portion of the national 
budget of the parent company is al¬ 
locable to each of it. properties which 
will further reduce the top li„ e gross 
figure to a net figure. 

HR. PARKER: All right. May I 
just take that ninute offered me before? 

THF JUDGE: Go ahead. 
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EXAMINATION BY MR. rARKER: 

Mr. Flanagan, how long have 
you been familiar with this Denver #1 property? 

It case under my supervision early in 


December. 


Of 1973? 


Yes. 


^ to that time had you ever 

visited that property? 

A No, sir. 

Q Since that time have you ever 

visited that property? 


Q You have never seen that property? 

A No, sir. 

Q Have you gotten any information 

concerning the property? 


Yes. 


From whom? 


A It would be a variety of sources, sir. 

The latest would be Bob Schmitt. 

Q None of your own personal knowledge; 

all of the information you have gotten you have ob- 
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And from the records. 

5 O 

What records are you referring 

6 to? 

The records that were formerly maintained 
by Overayer and the - - 

9 O 

h'ow far back does your examination 
of those records go? 


11 

A 

That that I speak about thla morning 

4 L 

would 

b ‘ th * Ul * M th “ «• currently ip „l. tenc .. 

1 3 


Q Slr ' you e«Plaln any reason 

14 j! 

r' 

or the failure of D.H. Overmyer Co.. I nc ., , 

15 ;j 

Colorado corporation, for falling to make rent ply . 

id ij 

ments. 

baaed upon your computation, of gro.s profit, 

17 


MR. SANDLER: Objection. 



‘hi. witness is testifying as to 

1‘ 


current collections. 

A 

a. V' 


THE Jl'DOE: I will allow it. 

2 1 


Do you have any reason or knowledge. 

2 : 

It 


or understanding, what might have 

2? ; 


caused this? 

24 


THE WITNESS: That is out of 


25 


®y domain. 
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MR. PARKER: Thank you. that 
is ray cross examination. 

MR. SANDLER: Thank you, Mr. 
Flanagan. 


THE JUDGE: Your next witness. 


8 

MURRAY 

G U Y, Called as a witness, 

9 


having been first duly sworn by 

10 


Hon. Roy Babitt, was examined 

11 


and testified as follows: 

i -> 1* 

EXAMINATION BY 

THE JUDGE: 

13 

Q 

What is your full name? 


14 A Murray Guy. 

Q Where do you reside? 

74 Briar Brae Road, Stamford, Connecticut. 
J, EXAMINATION BY MR. SANDLER: 



ra ■ 



22 




Q Mr. Guy would you state your pro¬ 

fessional qualifications and educational background? 

A I am a graduate engineer and spent eighteen 

years in engineering, construction maintenance, six¬ 
teen years with Pittsburgh Plate Glass Company 
directing maintenance and technical assignments; 
and ultimately managing their construction program 
world-wide for five years; and I 


spent one year with 
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H 

9 


li 

10 

!i 

n I 

1 X. 

i 1 

n 

! S 

i- 

IV 

^ :i 

19 

20 

1 ' 

X 

22 ! 
2? 

24 

25 


Albert C. Martin § Associates, an architectural 
and engineering consulting fins in Los Angeles 
directing industrial development and engineering 
work; and one year with D.H. Overmyer Company. 

Q Are you presently employed by 

the Receiver? 

A I am. 

Q In what capacity? 

A In the capacity of maintenance, con¬ 

struction and engineering. 

Q Previously you were employed 

in a similar capacity hy the Debtor? 

A Yes. 

Q Based on your employment by the 

Debtor and the Receiver in connection with routine 
■aintenance of the various Overmyer warehouses, 
were you able to arrive at an average per square 
foot cost for such routine maintenance? 

A Yes, we have. We use a figure of two 

cents per square foot for continual maintenance. 

Q Can you tell us based on your 

knowledge or any records in your possession whether 
the Denver #1 warehouse requires any work which is 
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„ i 

z it 

it 


(>uy 

3 J 

not 

encompassed within what you describe as 

' 

routine maintenance? 

5 I 

A 

Yes. Let me explain it this way. We 

6 

are 

■iasing a few dock bumpers on that building. 

7 !' 

the 

building itself is in reasonably good shape; 

8 

the 

paving area we found that our paving doesn’t 

9 

hold 

up in Denver very well. 

10 


THE JUDGE: Why don't you 

11 


change your style of paving? 

12 


THE WITNESS: That costs 

13 


additional money. Your Honor. Any¬ 

i 4 


way, when we re-evaluated the facts 

\ ^ 


we should pave the Denver #1 building 

16 


we were not maintaining the pavings as 

] 


paving but we did gravel the area and 

16 l 
|| 


this really has been better for us, not 

19 


for the owner, because we have had 

20 


lease maintenance and have not had com¬ 

21 


plaints. 

11 : : 

11 


It s better to have a gravel 

1 3 


surface and maintain it than a bunch 

24 


of chuch holes. 

24 


When was the last time gravel was 
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put down? 

A That was a continuing thing. The asphalt 

ha. det.rior.ted, if. not in its original ,hap.. 

TUT. JUDGE: May I start with 
another question. What do you estimate 
it would take within your budget to 
bring the place up to snuff within 
the ordinary expectancy of what the 
two cents covers? 

TH1. WITNESS: Your Honor, we 
had only had a $2,100 budget for that 
job because we were going to live with 
the gravel situation. 

The warehouse is very tough 
to use there and we had considered 
painting the building. 

TIB* JUDGE: Are there problems 
outside this budget of yours, outside 
that figure - - extensivo roof problems, 
door problems, drainage? 

THE WITNESS: No, our records 
showed that paving was considered and 
not done and on our program it was not 
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2 1 

i 

! 
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I 

•A f' 

4 ij 

si 


6 


7 jj 

8 


9 


io ;• 


12 1 

! 

13 


15 


If 

17 



I f 

j 

24 


25 


one of the building, to be painted. 


THE JUDGE: What would it 
cost to pave 1„ keeping with what 
the Denver climate', particular con- 
dition, would support? 

THE WITNESS: That property 
would cost 112,000 to 113,000 to pay. 
It and do It right. 


THE JUDGE: Do it properly? 

THE WITNESS: Yes, , lr and 
that would be four or five thousand 
•ore than what we normally put i nt0 

* P * Ving job *»r in Texas or Miasii. 

THE JUDGE: Now, is it your 
testimony that your two cent, a f oot 
budget predictably will cover the „.. d , 
of that property excepting for any big 
jobs such as the repaving? 

THE WITNESS: Yes. 

the judge: You are putting , U 
°f that into maintenance of the gravel, 
is that what you said? 

THE WITNESS: You - . There you 









are talking where 


you night only put 


in $1,000 a year. 

That would be very high, in 

fact. 

THE JUDGE: Go ahead Mr. 

Sandbr. 

EXAMINATION BY MR. SANDLER: 

^ Since you put the gravel in which, 

taka it, was a substi tute for repaving, have 

th *r* b,m ‘"y c0 *plaints frou .ubt.n.nt,, to your 
knowledge? 

MR. PARKER: Objection, 
what difference would it make 

whether there were complaints or 
not? 

Nono I aware ofi , h . ve not hetrd ^ 

Q Do you know of any? 

I don't know of any, no. 

THE JUDGE: Do you use gravel 
in any other warehouse in the country 
in lieu of fixing potholes and cracks? 

THE WITNESS: Yes. I don’t 
know the building number, but in 









Minnesota. 


THE JUDGE: Similar type 

of climactic situation? 

THE WITNESS: Minneapolis, 

Minnesota #1 or #4. 

Q Mr. Guy, you were in Court when 

Mr. Ruple testified previously about a paint bill 
for another warehouse, not Denver #1, another ware¬ 
house in the number of approximately $14,000? 

A Yes. 

Q Are you familiar with that bill 

and how Mr. Ruple arrived at that number? 

A Yes, and I tried to negotiate terms with 

the painting contractor, Allman Painting, to satisfy 
those problems. 

I don't know how many buildings he owns 
there, but we let a contractor paint Kansas City 
*1 and Kansas City #3. 

The base cost for paint was $10,650.00 
and that is per building and an additional $5,000 
for gutters, downspouts, and $3,000 for carpenter 
door work, and so on. 

If you divide it by two, we were putting 
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ll thOUt ,14 > 5 "° *nto each building. 

I 

Tim JUKE: If, not jutt 
painting? 

the WITNESS: No. and a, a 
substitution, or whatever you want to 
C * U it, they had the painting con¬ 
tractor subcontract the carpenter work 
and subcontract the sheet metal work 
so It would look like he had an ex- 
Pensive pain, Job. but it was . 
of circunventing additional approval,. 

But, there was an all Inclusive 
upgrade of the property In construction 

*nd beautification of the building it- 
self. 

Q Cor!!n * b,ck to Denver 11 , if „„ 

decided to paint Denver -1. could you tell u . what 
the approxlaate cos, of that Job would b .7 

tell, forgetting three particular buildings 
in our program of f ourt een building, - . 

Kansas city „ .„ d Portland fJ< our 

building cost to pain, was held at ,e. 30 0 w . 

only had two that ran over *7,200, 


and I Bean these 
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are actual contractor prices. 

The last two buildings that we painted 
were in Memphis, contracted from a Hartford con¬ 
tractor to do business in Memphis. 

We paid him $15,750 to do two buildings 
and I think that really is the norm for what we dis¬ 
cussed. 

TILL JUDGE: But is it your 
testimony that the Denver #1 is not 
yet in the cycle of repainting? 

THE WITNESS: No, it was never 
on the list of some forty buildings of 
which we painted about twenty of them. 

MR. SANDLER: I have no further 

questions. 

EXAMINATION BY MR. PARKER: 

Q Mr. Guy, do you know whether the 

Denver #1 building was ever painted? 

A No, I wouldn't know that. 

Q Do you know the age of the building, 

sir? 


A 


To the exact month? 

Q Mo, approximate. 
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6: 
7 
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10 
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A Five years. 

Q You h<,,r ‘ 1 '••tl.onv th . t thl , 

building purch.e.d 1„ November. 1967, did you7 

A r c«n give you . completion cost. No. 

I wasn't paying attention. 

Q But ' your understanding is that 

th “ bulldl "« •“» only b,.„ ln „ Utmc , fw fly# 

years? 

A 1 thought , 0 . 1 could verify thet in 


i 2 

two minutes. 



13 


MR. PARKER: 

Would you do 

1 A 

1 

so? 



] s 


Tim JUDGE: 

Does it really 

1 (' 

natter? 


1. • 


MR. PARKER: 

I think it matters 

iH !:■ 

°n the testimony for 

need of painting. 

t u 


THE JUDGE: 1 

When the buildings 

20 

get 

turned over, are 

they painted at 

21 

that 

point? 


22 


THE WITNESS: 

Who said no? 

21 


MR. SANDLER: 

Mr. Ruple. 

24 I 


THE WITNESS: 

They better be, 


our specificati 



2 5 


ons are that the buildings 
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Guy 

if not brick are painted. 

THE JUDGE: Do you know whether 
or not the Denver property was painted 
at the time it was turned over to Mr. 
Ruple? 

THE WITNESS: I don't know that. 

I had Denver «4 out instead of Denver 
f l» 1 can't really tell like this. 

It looks like we entered into 
a land agreement in November of 1965. 

It takes about a year, year 
and a half to build the building. 

I can see occupancy in 1967. 

I don't have an answer to that ques¬ 
tion; I don't know how old that building 
is. 

Q Now, sir, in respect of the Kansas 

City property about which Mr. Sandler inquired, ap¬ 
proximately one half of the work done was done 

under subterfuge, was it, and represented as painting 
work - - 


MR. SANDLER: Objection to 

the word, "Subterfuge”. 

li 


? 
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THE JtrnGE: That is what ha 


stated. 


sir? 


Tlffi WITNESS: I will regroup 
■y wording then. 

‘he total job to paint two 
buildings, repair all doors in the 
buildings, put n.v gutters and down¬ 
spouts and leaders whero needed was 
529,000 and a few bucks. 

1 What part of that wa, subterfuge. 


A The ,ubt ' rf uge that I an saying ls 

nonaally don't have a painting contractor do car- 
ponter work and sheet net.l work because your 

painting overhead - - you are paying bin . handling 
cost of at least five percent. 

^ The painting contractor was the 

one who filed the lien, is that right? 

A Yes. 

Q That !lon was never discharged 

by Overwyer, is that right? 


m - HANDLER: Your Honor, 






It 


i 1; 


£ 76 

2 j 

1] 


Guy 

3 I! 


Counsel is not letting the witness 

4 ! 

!' 


finish his answer. 

5 !i 


THE JUDGE: I don't find 

6 


any importance to this cross. I am 

7 jl 


interested in Denver #1. 

8 i! 


MR. PARKER: I understand. 

9 i 

! 


Your Honor. 

10 


Q Did you, Mr. Guy, have anything 

11 1 

to do With the negotiation of that work with that 

’2 i: 

painting 

contractor including the subterfuge work? 

13 

A 

I did not. 

14 


Q You learnod of it how? 

15 

A 

I had to pay the bill. 

16 


Q Did you pay that bill? 

17 

A 

I couldn't believe that we issued the 

lh ! 

work at those costs. 

1, i 


^ This was for Overmyer, is that 

20 ; 

right? 


21 

A 

Yes. 

22 


Q Have you ever seen the Denver fl 

23 i 

property, 

sir" 

|| 

24 

li 

A 

No, I have not. 

1 

7 f - 1 


Q “Never examined it in any way? 





A 


No, I have 


Q Th ° exter i°r of the building you 

have not exaalned? 

A No. 

<3 Your testimony 1 , not based upon 

“ in * P,ctlon of th. need for e„y p.l„tl„, wrkT 
A No. 

<3 Your testlaony 1, „ ot b.s.d on 

•ny inspection of the p.vinj . r .. whlch I§ „„„ 

covered by gravel, is it? 

A No. 

<3 Did Overnyer ever jive notice to 

Mr. Rupl. of the feet they were now cov.rinj the 
paved area with gravel? 

A I would not know. 

Q Do you know whose responsibility 

it wouid be within the Overnyer orj.nlt.tion to 
give auch noticeT 

A No, I don't. 

THE JUDGE: Was it your 
responsibility to authorize this 
as a means instead of resurfacing? 

THE WITNESS: The local 


manager 






and I discussed it and with him 
living there and operating there in¬ 
dicated that this would be the most 
satisfactory work from a business 
standpoint way to do it, and I couldn't 
disagree. 

Q He told that to you? 

A Yes, sir. 

Q Your judgment was not a judgment 

based upon any personal knowledge except what was 
said to you, is that so? 

A This was long after it happened. 

Q Can you answer my question whether 

or not - - 

MR. SANDLER: If you will 
give him a chance. 

THE JUDGE: Read back the 
question. 

(The question was read back 
by the Reporter.) 

THE JUDGE: Can you answer 
that yes or no? 

THE WITNESS: I did not make 







f 
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Guy 

• 

3 

4 i; 

|i 

• Judgment. 

• | 

Q The action that was taken was not 


5 

based upon any personal knowledge you had, was it? 


6 ! 

♦ 

A No. 


7 !s 

Q Sir, how long has this gravel 


8 

substitute been in use at the Denver #1 property? 


9 

A The inforsiation or the knowledge I have 


1 

1 : 

i* pretty much after the fact and I wouldn't know 
when they started doing it. 


| ^ 

Q Prior tc the time that this 


* I 

gtavel substitute was used, there had been an 


4 

asphalt paved area was there not, or don't you 


i 3 

know, and you don't have any personal knowledge, 


J6 

do you? 


i; 

HR. SANDLER: That is two 


18 

i 

questions. 


1'' . 

THE JUDGE: At least two. 


2C 

MR. PARKER: At least three. 


21 

THE JUDGE: I will sustain 

• 

2 : 1 

the objection as to form. 


23 

Q Do you of your own personal knowledge 


2 4 

know, sir, what the material was that covered the 

_ 

25 ' 

|| 

drive area at the front of the warehouses? 

j 

^ ___ 


o 






Guy 


A The specifications for the building 

Mil, for asphalt and we paid f or „ ph », t> 

1 havo never seen it. 

Q These specifications are not 

the engineering specification, f or Denver .IT 

Y ° U ln ° W U sh °« - ' /on know if, those 
s«». specifications that are the specification. 

on which Mr. Rupl. purchased the property? 

A I would sure believe that. 

Q " 0 '' , 5lr - do you know whether the 

person, whoever he was _ 

was, who recommended that gravel 

be used is any longer employed by Overmyer? 

A He is not employed by Overmyer. 

Q I)o you know whether anybody has 

been substituted in his place, sir? 

A I do not know. 

MR. PARKER: NOW, Your Honor, 
that is the cross. 

THE JUDGE: Mr. Sandler. 

EXAMINATION BY MR. SANDLER: 

9 Mr * Cuy ’ would it cost to 


rebuild Denver »1 today? 


MR - PAR «R: If Your Honor 
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Mi 


•i 

8 I 

<) 

JO 


• 1! 
12 
13 


If- 

1 

18 

19 


21 


24 


P1 "”*' ,h ‘» »• •«!„,, tt 

not brought out on direct; I d U 
" 0t *° int ° It on cross. 

1 d0n 't b »liov. If, proper 
redirect. 

the Junta, I Will *llow it. 

Q ! " 0th,,r words - ®T question is 

°" " 2 °- 00C SqU "' f ° 0t 1" that sre. 

COWtrY costs, could you 

*»« on your engineering experience end your 

... iw _ nj 

«PProxi B . t . per sq u. r „ foot „ 

ost of construction? 
MR - nPKrr ' : 1 don ' t believe 
the competency of this witness has 

»«n established in this respect. 

the JUnCE: I win t , ke lt 
for whatever if s „ orth 

MR* BARKER: I 

1 also add the 

ground of relevancy. 

THE Jl-PCE: It may not 
" t,rU1 - 11 t0 ‘be ultimat, do- 

«erci Se of L Cs judgment. y ou don , t 









Guy 


r 


1 li 

I 

2 ; 

] 

5 |i 

6 

7 || 

8 

9 i' 

10 

11 

i2 !! 
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have to answer if you can't. 

A We know pretty much what they cost all 

over the country. Assuming a reasonable site 
development cost it would he about $8.50 to $9.00 a 
foot. 

Q That would be exclusive of land? 

A Exclusive of land. 

Q Do your records indicate how much 

land is involved for the Denver #1 warehouse, how 
many acres? 


13 


THE JUDGE: Does Mr. Ruple 


14 


know? 



17 

J 

i: 

19 |! 

I 

i 

20 

I 


21 


22 


23 


24 


MR. RUPLE: About seven acres, 
between six and seven. 

THE JUDGE: Let the record show 
that Mr. Ruple, the Plaintiff in these 
proceedings is responding to the Court's 
question. 

EXAMINATION BY THE JUDGE: 

Q Mr. Guy, can you tell us the 

general procedure in the office, by that I mean 
the Debtor and now the Receiver, pursuant to which 
you acquire information cincerring the maintenance 






‘m 
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Huy 

problems with regard to area warehouses where 
you do not personally visit the warehouse? 

MR. PARKER: This would not 
be binding upon us; this is the in¬ 
ternal operation. 

I don’t know that it has 
anything to do with the inquiry. 


10 ™ -ronGB: That is true. 

1! MR. SANDLER: On the cross. 

THP mnCE: Answer? 

'' K At th « pr.s.nt ti.e I h.v. three prl.e 

; , sourc# for referring info-nation on property, on. 

15 101,1 ,g,nt * «>>*« are now working In the areas, 

If WhlCh 15 rel »tlv.ly new; two; directly fro. the 
subtenants in .any cases or fro. the tenants in 
, the case of our fee buildings; and by .y personal 
» inspection wherever I can go. and by letters 
0 thrOU * h Attorneys that are representing th... 
i P®ople highlighting these items. 


22 1 * ues * there's five or six sources. 

23 MR. PACKER: If Your Honor 

24 Pleases, I respectfully move to strike 

the witness' 


2 * 


answer as completely ir- 




tJ 


1 



6 


i 

n 

i 

8 


5 


10 


!| 


£ 34 

Gay 

relevant, having nothing to do with 
the natter at issue. 

THF JUDGE: Overruled. 

Q Prior to the appointment of the 

Receiver, were there any other employees of the 

Debtor under your supervision who visited Denver 
* 1 ? 

A Yes, when I had approximately ten or 


ll eleven full time maintenance employees that would 


travel to the different warehouses, the different 

13 areas making repairs. 

14 At the sane time there in the Exhibit, 
like at Denver, if they were working on Denver 

#4 they would probably check #1 and # 3 , or Chicago. 

The y also would inspect the buildings 
in the vicinity at the time they were called in 
IQ to do repairs and the one individual manager, it 

was his joh to pass judgment on maintenance, repairs, 

2 1 and help prepare the maintenance budget. 

|j 

22 Q Were these other individuals 

23 formerly employed by the Debtor under your super- 

4 visionf 

' c A Yes, they wore. 




€ as 


Q Would th *Y report to you? 

A Yes, they would. 

Q WouW the >' "R 0 " »» you on.in.ny, 

All originally, but every other week 

•tt-pted to h.v. discussions or written report. 

"d 0nc * * B °«l> « -onthly status report. 

^ In Riving your testimony with 

regerd to Denver . 1 , have you relied upon .11 of 
theee sources? 

A Yes, I have. 

MR. PARKER: If Your 
Please, what sources? 

MR. SANDLER: Tho witness 
testified to five or si. sources. 

THE JUDGE: I thl „ k the r . cord 
*'U1 show what he personally knew of 
Denver .1 and , think I t .k, „ otlc . 

In an empire such as this was. th . h .. d 
of the pyramid would get his informa- 
tion fron a number of sources. 

I will overrule the objection. 

MR. SANDLER: I aa fi nished# 

Till: JW(iE: Next witness. 


0 






Guy 


£ 86 

MR. SANDLER: I have no 
further questions. 

MR. PARKER: Baker, Noestedler 
have or iginally appeared in this. At 
the request, we have taken this case. 

My name is Irving Parker from 
Jacobs, Persinger 5 Parker. 

Tilt JUDGE: The thing I want 
to remind you of is there will be a 
time very shortly when we are going 
to fin on up the last gaps in this 
testimony, namely, the Receiver's 
testimony as to how much is allocated 
to overhead which reduces the gross 
profit of Overmyer. 

There will be a right of 
cross examination. You will be in¬ 
formed as will everybody else. 

I hope to have tried all of 
the actual litigation by the end of 
this month because I want to decide 
this case certainly by the end of 
April. 







e s? 


(' ay 

I feel I don’t want to deny 
justice by reserving decision. 

you will be kept informed. 

MT*. PARKER: If y 0U r honor 
Pleases, we have prepared but will 
withhold the submission of a Menor.ndua 
of Lav which we hope would satisfy Your 
Honor in deciding this. 

THI. JUDGE: You may want to 
compliment it by a post-trial memo. 

MR- PARKER: If Your Honor 
"'HI not be Setting to it, I shall. 

THE JUDGE: Frankly, I started 
my on the legal principles. 

Frankly, my judgment is going 
to turn on a good mixture of the legal 
and equitable facts. 

MR. PARKER: That being the 
ca.,e, I respectfully submit this. 

THE JUDGE: If you feel that 
a post-trial memo on the facts adduced 
today will he of any assistance, feel 
free to do so. 
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Guy 

MR. PARKER: As soon as we 
Ret the transcript wo will. 

Tiianlc you. Your Honor. 

TIIH Jt.'DGi:: Mr. Ruple, thank 
you for coming up. 
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MR. ZIMMERMAN: Your Honor, I hiv« 
horo a raquast for admission. All admissions 
have been affirmed by the debtor and receiver 
*lth the exception of request number 19. 

I do not believe Your Honor has the 

I 

answer before you and I think that - - 

i 

THE REFEREE: Yes, I do, I have the 
answer. They don't seem to have denied al¬ 
legation 19. 

MR. ZIMMERMAN: The answer of the 
debtor does and the receiver has adopted it. 

THE REPEREE: Right, you are. 

MR. ZIMMERMAN: I would like to mark 
in evidence, an exemplified copy of the plead¬ 
ings in an eviction action in Denver, Colora¬ 
do. 

i 

MR. SANDLER: This is a pending action? 

MR. ZDMERMAN: A pending action stay¬ 
ed by this Court. 

I 

MR. SANDLER: I object as to relevancy. 

THE REFEREE: That an action was 


commenced? 


















MR. SANDLER: Look what it doos to 

our record. Whet i* the relevancyT We know 

actions were started in moat of the states. 

Why bring in all of the pleadings? 

MR. ZIMMERMAN: There are admissions 

contained in that record - - 

MR. SANDLER: It's your complaint. 

THE REFEREE: Where is the answer? 

That's all I am interested in. 

MR. SANDLER: Maybe we will stipulate 

the admissions. Your Honor, in the first 

paragraph of the answer they deny the plain- 

allegation that they are the owners. 

MR. ZIMMERMAN: Are we going to let 

it go into evidence or not? 

MR. SANDLER: In the interest of time, 

we will allow it in. 

(At this time, the said docu¬ 
ment was so marked in evidence 
as Applicant's Exhibit "1".) 

MR. SANDLER: Will the record Indicate 

that Mr. Zimmerman agreed to supply me with 

a copy of this within a week. 

MR. ZIM4ERMAN: Within a week, yes. 









‘ concl '' d « th. applicant’s affix.., lv . 


H 

3 :;' 

case. 

if 

4 

I 

THF REEEREE: What do., , t wh .„ 

5 |l 

th.y aar th.y lack auffici.n, inflation to 

a: 

6 

I 1 

adait or deny the facts? 

7 

j 

HR. ZIMMERMAN: That ...n. that th. 

8 

i 1 

roc.Ivor h u „’t had th. tin. or inclination 

9 

to dig into its racords to find out and oak. 

1C 

* decision as to whether or not - - 

ii !| 

;i 

THE REFEREE: What is the legal j 

12 

•«.ct of it in th. fac. of y. ur r . qu ..t, j 

1 ? 

for admissions? 

14 

MR. ZIMMERMAN: Tour Honor, th.y a.y 

! S i 

I, 

«h«r -Ill adopt th. answ.r of th. d.btor if 

If 

the debtor files one. 

17 

MR. SANDIER: Th. d.btor ad.it. »». r y. 

is ; 

it 

thing „c.pt 19. w. rfopt th . t 

19 

MR. KLEINERMAN: Your Honor, paragraph 

20 

on. of r.celver's r.spona. adopt, th. d.btor’. 

21 

response. 

22 

THE REFEREE: I don’t have the debtor’s j 

2 * 

i; 

response. 

24 

MR. UPLAND: y... you do- ^ 

25 

d.btor 1 . adnitting .v.rything axc.pt 19 . 


V 
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MR. ZIWERMAN: Your Honor, I now 
re*t on my affirmative case, i would like 
to make a motion. 

I would-like to move to dismiss the 
*^* r ** t * v ® defense in this case on the 
grounds that the Court is without jurisdiction 
to give the receiver and debtor the relief 
requested. 

The admissions before tho Court show 
that the debtor failed to make rental payments 
when due, that these were the bases for de¬ 
faults. 

THE REPEREE: Your application is 
denied on the authority, among others, without 
extensive st’«dy of Lane Poods and Judge 
Judd's decision in the Queens Boulevard 
liquor case submitted to me, and in my re¬ 
reading them and considering the law of the 
circuit. 

If you would like, I will reserve 
decision until I decide the whole ballgame. 

That goes to the very essence of the trials, 
the equity power of the Court to keep debtors 
sliv© where its whole business is subject to 


] 


n 










fl 

dissipation if you prevail. I require no 
further argument on that. 

MR. SANDLER: My first witness would 
be Mr. Flanagan, unless Mr. Zimernan wants 
to stipulate. 

MR. ZIMMERMAN: I will stipulate that 
Mr. Planagan was an employee of 0vernyer and 
has knowledge of what he is going to testify 

to. | 

THE REFEREE: What did your witness 
fr°* Cleveland have to testify about? 

MR. ZIMMERMAN: Your Honor, he is 
a rebuttal witness here on issues of dan- 
ages to the property unless their affiraative 
case is going to adait what the damages to 
the property are. 

i 

MR, SANDLER: What daaages, the need 
for repairs? 

MR. ZIMMERMAN: The need for repairs 
and naintenance. Also, on the question of 
the - - 

THE REFEREE: That's your rebuttal 
case to their appeal on *y equitable con- 
science. 





f 8 

MR. ZIMMERMAN: That is exactly right. 
Your Honor. 

THE REFEREE: How many cases do you 
have, Mr. Zimmerman? 

MR. ZIMMERMAN: Seven. 

THE REFEREE: What is on today? 

MR. ZIMMERMAN: This one and the 
order to show cause froa Monday, which was 
adjourned to today in regard to this sane 
client. 

MR. LIPLAND: Your Honor adjourned 
only that one. All the rest are on on Feb¬ 
ruary 11th. 

I 

THE REFEREE: When was that on for? 

MR. LIFLAND: That was put on on 
February 9th. 

MR. ZIMMERMAN: Your Honor, could I 
make a request? 

I 

THE REFEREE: No. 

Off the record. 

(Discussion off the record.) 

MR. ZIMMERMAN: My request is I have 
an issue - - I have served a subpoena duces 
tecum on the receiver. I don't see any of 


i 




s 


f 

the record* I subpoenaed here. I want to 
*sk that the record* be brought in - - 

THE REFEREE: i understand a aubpoena 
has been directed to you by Mr. Zimmerman*. 
Hrn for the production of records? 

MR. HERZOG: Yes, Your Honor. I asked 
"Y counsel on the return date to move to 
quash the subpoena because it was too broad. 

THE REFEREE: Thi* is the return date. 

MR. ZIMMERMAN: The return date was 
over a week ago. 

THE REFEREE: Has a motion been made? 
MR. ZIMMERMAN: No motion was made. 

THE REFEREE: Your counsel has appar¬ 
ently not deemed it necessary. 

MR. HERZOG: They have been busy. 
Secondly, the fact that the necessary 

i 

subpoena fees were not delivered with the 
subpoena. I think the subpoena itself is 
broad and onerous on the face of it. 

He asks for not a single dated item, 
asked for all correspondence, memoranda, 
records, not limited to letters, telegrams, 
notices, computer printouts, ledgers. 


« 




journals, bills. Invoices. 

THE REFERP.E: He is practicing. 

MR. HERZOG: I will be glad to bring 
the Overrayer office to the court house. 

THE REFEREE: I think we have a better 

idea. 

| 

MR. ZIMMERMAN: I only want the infor- 
nation relating to Denver 4 which I would 
get if I had an opportunity to get a notice 
to produce. 

THE REFEREE: Are you party to the 

I 

stipulation to get the payments from the sub- I 
tenants and pay your people? 

MR. ZIMMI.aMAK: No. 

THE REFEREE: You are not party? 

MR. ZIMMERMAN: No. 

THE REFEREE: You really don't want 
to be a party? 

I 

MR. ZIMMERMAN: In this particular 
case, no. 

THE REFEREE: Why? 

MR. ZIMMERMAN: Because the client, 
Denver counsel, says no. 

THE REFEREE: I think I have an 







-1 

fll j 


2 

answer for Denver counsel. I an going to 


3 j 

• 

lot you take depositions and get your dis¬ 

• 

4 '! 

covery under the federal rules. 


s 

6 ,'j 

MR. ZIMMFRMAN: I did not ask for a 


deposition, I asked for a production. 


7 

THE RTFEREF: The subpoena is entirely 


8 

too broad. 


9 

MR. ZIMMERMAN: Then strike the sub¬ 


io 1; 

poena. 


»• 

ii 

THE REFEREE: All right, the subpoena 

I 

i 

i2 

is now struck. What tine do you want to 


13 

start? 

1 

14 

MR. SANDLER: Any time you say, Judge. 


IS 

THE RFFEREE: Ask Mr. Flanagan the 


16 

usual questions. 


17 

Mr. Flanagan, you are still under oath. 


18 




SAMUEL H. FLANAGAN, having been 


20 

previously duly sworn by Honorable Roy 


21 

Babitt, was examined and testified further 



as follows: 

• 

22 

23 

DIRECT-EXAMINATION BY MR. SANDLER: 


24 


25 

Q Mr. Flanagan, based on the records of 





the company In your possession, can you tell us what 
the receiver presently earns per month on this prop¬ 
erty? 

A Yes. 

‘ THE REFEREH: Not what he earns, what 

is called for under the instrument. 

Q What the difference is between what 

is received frou sub-tenants and what is paid out to 
the landlord for rent and taxes? 

A The rent income is twelve thousand 

one hundred two dollars per month; paid out in rent 
is sixty-eight hundred dollars; the allocation for 
taxes is seventeen hundred two dollars; for a total 
of eighty-five hundred two dollars which gives a 
difference of thirty-six hundred dollars. 

Q Thirty-six hundred dollars per month? 

A Per month. 

Q Which would be roughly, annually, 

forty-three thousand two hundred dollars? 

THE REFEREE: Twelve times that. 

Q That does not take into account insur¬ 

ance of one hundred fifty dollars a month as the 
receiver lias testified to, that this Court has taken 
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A Y«i. 

MR. ZIMMERMAN: I object to hi* leading 
the witness. If he wants to ask hi* what Is 
not In the figures, let hi*. 

THE RFPEREE: Is it a fact, Mr. j 

Flanagan, tnat is a gross figure? 

THF. WITNESS: That is correct, a gross f 

figure. 

I 

THE REFEREE: It doesn't consider 

i 

insurance, ■aintenance, or anything else, it ! 
i* strictly under leases and sub-leases? 

i 

THE WITNESS: Yes. 

MR. SANDLER: No further questions, 

i 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 1 

Q Mr. Flanagan, what records do you get ' 
this information from? 

A It basically case fro* the lease docu¬ 

ment. This was the original source. 

Q Which lease document are you talking 

about? 

i 

A would come fro* both lease documents 

Which would be the lease document with the owner of 

the property and Ovennyer as to the costs, the taxes, 
the tax allocation, and with the leases with the sub- 
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13 

14 ;j 

15 ? 
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16 I 

17 | 

18 \ 

19 

20 i 

21 
22 
23 
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tenants as regard to the revenues. 

Q Are utilities covered by these leases? 

A This particular premises is totally 

sub-leased. There are no utilities - - no utility 
charges for which Overnyer is obligated. 

Q Have you read these leases personally? 

A Not all of then, no. 

Q Have you read the lease between Wolf- 

berg and Ovemyer on these premisesT 
A No. 

Q Have you read the leases between 

Ovemyer and the sub-tenants in this case? 

A I haven’t read all of then. 

Q Which ones have you read? 

A I read the one with Albertson. 

THE REFEREE: How do you get the 
figures? 

THE WITNESS: The figures aTe maintain¬ 
ed in the marketing department by an individ¬ 
ual that’s responsible for the figures and 
record-keeping of these leases, ’.’he numbers 
that I get are derived from this Source. 


MR. ZIMMERMAN: Just for the record, 

7 wil2 make i moxior. to strike his testimony 












f IS 


•» hearsay. No foundation was laid. 


3 

it 


THE REFEREE: Overruled. 

4 

1 

j 

Q 

Mr. Flanagan, did you testify your 

5 

aain 

n 

ii 

area of responsibility was salesT 

6 

i 

A 

Today? 

7 

i 

Q 

Today. 

8 


A 

My area of responsibility is sales. 

9 

marketing, 

1 

and collection of rents. 

10 

II 

|l 

Q 

*hat is the market In Denver for ware- 

11 

house 

space 

today? 

12 

l 

A 

The market in Denver for warehouse 

13 

space 

today would be in the area of one dollar and 

14 

twenty 

-five 

cents a square foot. 

15 


Q 

I don't mean that. I .ean if one of 

16 |j 

the tenants 

moved out. how quickly could you replace 

17 

hUT 



( 

18 '1 



MR. SANDLER: Objection, it goes be- 

19 ' 


yond 

direct. 

20 



THE REFEREE: I will allow it since 

If 

21 


he is here. 

22 ■ 

: 


A 

It's a conjecture, as you can appreci- 


23 «ta. In Denver the place should be filled within, 

U p * rh * p * > • *our-»onth period of tlm., or 1 ,,.. 

25 Q °o you know if 


«y °f the sub-leases 
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expire within the next six months? 


2 

3 

4 |! 

■ | 

6 

7 " 
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9 I 

10 Ij 
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13 
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14 

15 I 

J6 

17 
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A I believe there is one thet will; I 

believe there is a twenty thousand square foot tenant 
whose lease will expire. 


I 


Q Mr. Flanagan, during the course of 
these proceedings how has Overwyer's ability to rent 
space been in relationship to what it was before the 
petition was filed? 

MR. BLUM: Objection, Your Honor, that 
is a speculative question. 

THE REFEREE: Overruled. 


A It's been hampered severely. 

Q But, would you venture any personal 

knowledge as to how much it's been h jnpered? 

A Well, it's not been an item that had 

been critical up to this point because in the build¬ 
ings retained by the receiver the need for sales in 
these buildings is virtually non-existent and the 
v,cmnt space is below ten percent. 

Q You testified that Albertson's lease 

expires shortly? 

A Yes. 

Q What would be the revenue per month 

without that lease? 





i 
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A Ten thousand dollars. 

MR. ZIMERMAN: No further questions, 
RE-DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, if that vacancy did 

occur, do you anticipate, based on your knowledge 
«nd experience, that you can re-let it within a 
reasonable period? 

A Yes. 

Q What would a reasonable period be? 

A In Denver, I projected for the other 

gentleman, a period within four months. 

MR. SANDLER: No further questions. 
RE-CROSS-EXAMINATION BY MR. ZIMMERMAN: 

Q Now, is your answer based upon your 
pre-bankruptcy experience? 

A No, not necessarily - - it's hard to 


tell. 


Have you rented any space in Denver 


•ince the petition has been filed? 

A Not in Denver, to ny knowledge. 

Q So, you don't have any experience as 
to how long it will take you to rent space since 
Overmyer has been in Chapter XI? 

A Run it by me one aore tine? 








j 

> 

F w 

i 

1 

Q 

What kind of experience do you have 



in renting space subsequent to the initiation of this 


jmjS ^ 

proceeding? 


• 

■ 4 



i 

I 


MR. SANDLER: We are going to object 


1 

to that. He is answering on his own nine 


I 

years 

• experience with the company. 


1 


THE REPFREE: Overruled. It can't 



hurt 

it. 


I 




1 10 

A 

! 

It varies from one market area to 


1 

another. It’ 

s hard to give you one answer that 


1 2 

covers. 


1 13 

Q 

Do you have any other Denver warehouses J 

H 

Overmyer? 

i 

15 

* 

I don't have the list in front of me 

i6 

as - - yes. 

• 

we have two othexs. One is in Denver. 

1 

17 

Q 

Do you know whether they are full or 


f ! 

not? 



18 ; 




19 ! 

A 

I don't have the records with me. 


20 


MR. ZIMMERMAN: No further questions. 


21 j 


MR. SANDLER: Thank you. 


22 



• 

23 ! 
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25 
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P ROCEEDINGS 

MR. BLUM: If Your Honor please, on 
behalf of the debtor proponent on the order 
to show cause, Your Honor has set the aatter 
down for February 11th, 1974. 

Our office has served letters on the 
respondents named in the order pursuant to 








your direction. We have not completed our 
brief and I must ad.it I had no recollection 
that Mr. Zimmerman would be placed on today’a 
calendar with respect to that motion, became 
I thought it was that everybody was going 
over to the 11th. 

In any event, I believe that Your 
Honor had requested authority with respect 
to Your Honor's jurisdiction to compel what 
the debtor seeks, which is an accounting by 
non-bankruptcy-type proceedings, and receiv¬ 
ers, trustees, agents and the like, to account 
to this Court. 

We have checked Section 74 of the old 
Bankruptcy Act and we are convinced that 
Section 311 as exposed by Collier’s on Bank¬ 
ruptcy provides this Court with complete 
Jurisdiction to adopt Section 69D and Section 
2A-21, and we will so provide the Court with 
a brief in support of our motion. 

MR. ZIMMERMAN: Your Honor, there 
certainly appears to be a question as to 
whether all or part of Rule 65 of the Federal 
Rules of Civil Procedure applies in this 








instance. 


Whether it does or it doesn't - - 

MR. BLUM: I think we are talking 
about two different motions. 

THE REFEREE: Me is talking about 
your motion. 

MR. BLUM: Not the one I gave to Your 
Honor. Rule 65 is a temporary restraining 
order. 

THE REFEREE: Yes. 

MR. BLUM: Having to do with an adjourn¬ 
ment. 

THE REFEREE: Yes. Me is talking 
•bout a TRO continuing. 

MR. ZIMMERMAN: Whether it does apply 
or doesn't apply, I think it's clear that in 
an equitable sense a respondent on a motion 
for what amounts to be a preliminary or 
permanent injunction has the right to a hear¬ 
ing on whether such preliminary injunction or 

temporary restraining order pending a deter¬ 
mination should issue, and the burden is upon 
the party asking for that relief to establish 
that the failure to grant the TRO would result 











F 23 

in harm, and I don't mean a general allega¬ 
tion of harm, I mean a specific allegation 
of harm. 

Me must show that he has a right and 
that the act sought to be restrained would 
violate that right. And, the words "irrepar¬ 
able injury" mean that no injunction will 
issue if there i* an admitted remedy. 1 
cite Bestwick f, Company against United States, 

134 Fed * Sub ' 132 ‘ This is a case in this 
district. 

THE REFEREE: They arc not bankruptcy 
ases where the considerations are somewhat 
different. 

MR. ZIMMERMAN: I agree with y our Monor _ 
Your jurisdiction in this situation is. if any. 
ov.r property of th. debtor. I ,, m th „ 
tne shoeing oust be a.de by the debtor ano/or 
receiver to the affect that ay client, th. 
respondent here, has done something to 
violate their right, or is doing soaething. 

THE Doesn't he allege if your 

i 

client and all similarly postured people were 
to withhold their rents 


or to direct the subs 






I 
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to pay to then, they would be inhibiting the 

1 3 

ability of the receiver to run this case? 

1 

MR. ZIMMERMAN: I don't know whether 

1 5 >i 

he stated that. 


THE REFEREE: Paragraph S. 

pSj© 1 

MR. ZIMMERMAN: The net affect of the 


entire notion - - I don't see any allegation 

■ 

about ny client. 

1 

THE REFEREE: He lumped then together. 


He is not sure whether your client is doing 


that or a third thing. 

1 ”' 

MR. ZIMMERMAN: This petition is so 

i 4 

vaguo and anbiguous * - 

13 

THE REFEREE: The whole thing will be 

io 

argued on February 11th. The stay will con¬ 

1/ 

tinue. It soens to me enough is shown. 

18 

1 1 

MR. ZIMMERMAN: What is shown? 

19 ; 

| 

THE REFEREE: Enough is shown that there 

20 : 

*• 

is an inhibition on the receiver to collect 

|j 

21 

the rents required by the sub-tenants. 

1 

22 '' 

Has this sub-tenant paid the rent to ^ 

23 

Mr. Sandler? 

24 

i 

MR. SANDLER: If he is naned in tho 

25 

order, I have to assume there is self-help or 








F« 

some other interference. 

T" E raraWEi I" other word,. „ 
haven't collected it? 

MR. SANDLER: That 1 , corr.ct. Th. 
landlord 1 , ln court. That is why h . , lf 
brought here. 

MR. ZIMMERMAN: Are you going t0 Mk . 
him your witness? 

MR. SANDLER: Maybe I will. 

MR. ZIMMERMAN: Then put hi. on th. 

• tend. They have ,o ..k. I0 « , howtnf- ^ 

can't co«. up and a.y thi. cpond.nt i, do- 
i»R aonethlng. They don't even a.y lt . b0 u, 
■y client; they pu , . lljt of ther# 

MR. BLUM: Und.r Section 314 of the 
Bankruptcy Act - - 

THE REFEREE: , „ . lw<)r . lnt „., t . d 

in how cose Ov.rny.r never v.rifi., hi, p , tl . 
tions? 

MR. BLUff. I know of no requirement to 

v.rify . petition except .chedule. of bank- 
ruptcy. 

WE REFEREE: Anyone can ,t.t. M y thlnf? 
MR. BLUM: Except 1 „ ach.dule. of bank- 







ruptcy and statement of affairs. I believe 
the rules Jo not require verification. 

Till! REFEREE: All right, I have ad¬ 
journed this for everybody else. I don't 
nave the time to take these piece meal today. 

MR. ZIMMERMAN: Why should ray client 
be required to respond to an application - - 

THE REFEREE: Because if your client 
should not be charged with this and if the 
sub-tenants have not been interfered with in 
paying to the receiver, then there is no 
reason to object to him being restrained 
from doing something he is not doing. 

In other words, if this is a property 
on which the sub-tenants have not beon paying 
because of things taking place in Denver, 
that which I don't know about. I think there 
is enough interference with the property of 
this Court and its jurisdiction to continue 
the stay. !ie has nothing to fear, does&ie, 
if he is not doing anything? - - They could 
have cited me and I would have thumbed my nose 
at them first of all for the simple reason I 
don’t have the property or sub-tenants. 












1 I 

f'l7 j 


2 

MR. ZIMMERMAN: There isn't ,> < tdica- 


3 

tion of Jurisdiction - - 

• 

4 

Tim REFBRTE: K.yb. it*. not th. b„t 


1 

* 

5 ! 

Rrounded statement I ever read, but what do 


6 

you expect. I will continue the TRO under 


7 

• 1 , 

Section 65, and if it's not Section 6S, I mar 


8 

certainly continue it under my own broad 


9 

power. 


1C . 

MR. bLUM: Under Section 314. 


I 

ii !: 

THF REFEREE: I take it your witness 


i: 

is on his way? 


13 

MR. SANDLER: He is on his way. 


; 4 

THE REFEREE: Let the record show we 


1 7 

f ( 

have been wastinr forty-five minutes for a 


16 

client of yours. 


« •* i 

i ! 

MR. SANDLER: Therefore, the receiver 


18 |i 

rests. 


I <3 

MR. ZIMMERMAN: Your Honor, the appli- 


:o 

cant moves to dismiss the defenses of the 


n f 

4 1 

receiver and debtor on the basis they failed 

• 

u i; 

to make a prira facie case, and moves for a 


ii 

2* 

judgment on his case. 


jl 

24 

TMI- REFEREE: The motion is denied. 



Put in your case. 

• 

1 
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.'IR. BLUM: Will you accept a comment 
not on this particular case, but on all of 
these cases? - - Tt seems to me the dobtor 
at tltis point but for tne facts and circum¬ 
stances which might be alleged by each 
landlord, the debtor is now of the opinion 
that the Court is well aware of the background 
in each of these cases. The sane pattern 
exists. 

I would recommend to ny client that 
stipulations be entered into between the 
debtor, and recommend to the receiver and 
recommend to the Court that the Jebtor would 
be bound by the determination of this Court 
on all matters that have not been tried before 
Your donor on the individual applications of 
landlords. 

T!F RrrrRrn: Only if you get the con¬ 
sent of the other side. I think that all of 

thMr own fact patterns would have to be put 
in. 

BLUM: And we would make certain 
concessions. 


TUL RLFLRl-n: In the meantime, the only 
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counsel here i, Mr. Zionorman. representing 
on. client. You can do anything you want 
between now and eny future hearing to stipu¬ 
late or mate one pilot case on the law. 
That's your business. 

I have no concern how you go about it. 


LEONARD WOLFBERG, 


having been duly 


'worn Honorable Roy Babltt. was „„ ln . d 
ana testified as follows: 


1 * 

i 4 
. S 



•17 

ij 

IS 

w 




2: : 

2 ^ 
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THE REFtREE: Please give your full 
nane and hone address to the reporter. 

THL WITNESS: Leonard Wolfberg, 26(59 
Bell ford Boulevard, Shaker Heights, Ohio. 


DIRECT-EXAMINATION BY MR. ZIMMERMAN: 

0 Mr. holfberg, are you the owner of 

the property out in Denver, known D . nver 4 

A Yes, I an. 

Have you nad any problems collecting 
rent from Ovcrmyer? 

A Ya« T knw. 


Yos, I have. 

hhcn did this trouble first 


begin? 








1 


I 
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A It first began in August of 1971. 

0 Could you describe in your own words 

the course of your collection problems from the 
Overmyer operation up until the filing of the peti¬ 


tion? 


At the end of 1971 the rent checks 


were coining in two to three weeks late. We notified 
Mr. Overmyer at that time, counsel in Cleveland, 
and we lived with that condition through 1972. 

Till: REFEREE: You finished Mr. Flanagan 
yesterday? 

MR. ZIMMERMAN: Yes. 

THE REFEREE: Through *72? 

THE WITNESS: In February of 1973, it 
became critical to the point it was running 
witn myself one to two months behind and with 
the mortgage company two to three months be¬ 
hind. 

In April I called Mr. Overmyer because 
I hadn't received any money and discussed this 
matter with him, and during the course of the 
time - - I take that back - - I did go into 
New York a few weeks later and collected at 
the time, a twenty-five hundred dollar rent 








F 51 | 

check that was due, myself. 

| 

At the end of April when I still wasn't I 
current end the "ortgage company wasn't current 
I celled him on the phone and told him it 
couldn't continue on in this manner, b.cauae 
there were defaults and if necessary I would, 
under the term, of the lea,,. th . r „ t , 

to me. 

At that time he recommended that I 
•'idn-t because if I did. he , ald thl , would 

be tied up legally in the court for a long 
time, indicating it would be a financial 
burden on me. On May 2nd, I received a letter 
froia him. 

TiIF REFEREE: What year? 

Tim WITNESS: 1973. I received a 
letter from him referring to this application 
*nd indicating th. same ,hi„,. he „ ould take 

legal action against me if i Jld .„ n hing lik. 
that. 

q Mr - bolfborg. I show you a copy of a 

letter from the Overmyor Company, i nc .. dated May 2nd. 

1973, and ask you if that •{« « , 

r t,iat 15 a c °Py oi the letter you 

•re referring to? 
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3 If 
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5 i: 
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If 

12 | 

13 

14 ! 
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15 

16 
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19 i 


20 


21 


22 


2} 


24 


25 
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A Yes. 

M«. ZIMMERMAN: I would like to have 
tins marked as Applicant’s Exhibit '’2” in 
evidence. 

(At this time, a letter from the 
Overmyer Company, dated May 2, 
J973, is received and marked 
Applicant’s Exhibit ”2" in 
evidence.) 

Q Mr. Wolfberp, what transpired after 
you received this letter? 

A After that time, there wasn’t any 
further com.unic.tioa botw.en ouraelve, until June 

did I «ct upon it in any manner, at which 
time I wrote him and told him that reg.rdlea, of 

whether 1 conned this a, . threat to me, something 

had to be done and asked 1,4. _ 

asked him one more time if we 

couldn't become current. 

On July 2nd, „ ot having become current, 
the mortgage company wrote Overmyer - - 

•MR. dbUM-v^ction, hearaay evidence. 
THC RtFIiREfc: i will suatein the 

objection ea far aa what he t.atlfl.d to a. to 

somebody, what somebody not before th. Court 
told him. 

THE witness: Th.y wrote Mr. Ovenay.r. 














THL REFEREE: You don’t know that? 

THE WITNESS: The sent me a copy of the 

lettsr. 

Q Mr. Wolfberg, I show you a copy of a 

latter dated July 2nd. 197J. from Morrt.on « Morrison 
to Mr. D. II. Overayer, and ask you whether you recog- 

nlte this letter as a copy that was sent to your 
counsel? 

A Yes, that’s it. 

MR. ZIMMERMAN: I would ask that this 
letter be marked into evidence. 

MR. BLUM: Objection, Your Honor. The 
letter is hearsay and was not sent to this 
gentleman, it was sent to his counsel. We 
aon ’t fcnow if i t , 0nt to Mr overmyer. 

THE REFEREE: It’s addressed to Mr. 
Overmyer on its face? 

i 

MR. ZIMMERMAN: Yes, Your Honor. 

THE REFEREE: Your objection is overruled 
unless you have another one? 

| 

MR. BLUM: If Your Honor please, the 
lottor is from .Morrison * Morrison and it 
refers to Mutual Life Insurance Company of 
Mew York. It isn’t even a letter from the 


1 


) 










so-called mortgagee. It is a secondary-type. 

We don't know if this letter was ever sont. 

The fact it's a photocopy of a purport¬ 
ed lotter does not indicate it's even evidence 
that we received it. There is no envelope 
attached. There is nothing. 

MR. ZIMMERMAN: Your Honor, may I note 
that a subpoena duces tecum was served on 
the receiver and though you struk the subpoena 
duces tecum, I think there is a certain duty 
on the debtor and receiver to at least review 
its records regarding this case, and a review 
of their records would indicate that this 
letter was actually received by Overmyer. 

I certainly think they had an adequate 
opportunity to receive it - - 

THE REFEREE: Mr. Overmyer is certain¬ 
ly within the power of this Court and within 
:he control of counsel to testify. I will 
accept this, not necessarily as to the truth 
in there, but as a letter sent to the debtor. 

(At this time, a letter from 
Morrison 5 Morrison, dated July 2, 
1975, is received and marked 
Applicant's Exhibit "3" in 
evidence.) 





MR. ZIMMERMAN: Thi* goes to tho issue 
of tho oquity. 

THE REFEREE: There is no Issue as to 
the termination? 

MR. SANDLER: This i, - - y 0U r Honor. 

there is no dispute as to purported termina¬ 
tion. 

THE REFEREE: Is there a bankruptcy 
clause asserted? 

MR. SANDLER: Actually, we stipulated 
it. 

MR. ZIMMERMAN: There is no bankruptcy 
clause. Judge, the termination notice was 
prior to the petition. 

THE REFEREE: You rely on termination 
by reason of defaults under the necessary 
t*rms of the lease? 

MR. ZIMMERMAN: Th.t i. corr.ct. Al.o, 
under .ddltlon.l provision, und.r Section 7.01 
of the ie.se which requires when th.ra is . 
sub-1..,. t l,.t Ov.ray.r ... required, to de¬ 
liver conformed copies of tho sub-1..,, to th. 
londlord, Mr. end Mrs. Wolfberg. 

THE REFEREE: And he didn't? 
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MR. ZTMMHRMAM: And he did not, and 
also, to deliver an undertaking from the sub¬ 
tenants that the/ would assume the lease 
obligations of the lease between Ovormyer 
and the Wolfbergs. 

Q Just to get the record straight, Mr. 

Wolfberg, did you or your wife ever receive conformed 
copies of the sub-leases or any undertaking by the 
sub-lessoes to pay rent to you? 

A No, never. 

Q What transpired in the month of July? 

A On July 19th I went to New York in a 

last effort to see Mr. Overmyer and collect rents 
that were due me for the months of June and July, 
and, also, I knew at that time that Morrison $ 

Morrison who were the agents for Mutual Life Insurance 
Company, that the mortgage payments of forty-three 
hundred dollars went back a month or two prior to 
that and they had not been paid. 

Mr. Overmyer said he didn't have any 
money and couldn't have, and there wasn't anything 
he could give me. lie mentioned he hoped to get a 
loan. 


I said, "I am willing to cooperate; if 
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you toll m when I Will bo paid, we will work out 
something because I can't go on not knowing what is 
going to happen because of ay financial obligations." 

Ho askod mo to accopt tho noto for 
Juno and July for my payments myself. Ho said if I 
accepted the noto on August 1 st. payaont should coao 

to ae promptly *nd the 1st of the month thereafter. 

I Agreed to it. 

"hen he left I said, "What about tho 
■ortgage company?" I was quite concerned - - 

MR. SANDLER: If Your Honor please, 
counsel served a very extensive request for 
admissions, lie is now going down each and 


: 5 

every 

admission and putting it into the record 

16 i 

now. 

I 

17 


| 

"hat was the purpose of us to admit 

ih ! 

the non-payment of rent, the maturity of the 

w . 

note? 


20 


» 

You are going through each and every 

2! 

fact that we admitted. 

22 


1 

MR. ZIMMERMAN: The point was to put 

23 1 

If 

in the 

affirmative case. 

24 fi 


MR. SANDLER: He is here - - 

l| 

25 


THE REFEREE: All you can ask ae to do la 
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tak* judicial notice of your notice to admit 
which I did, along with the lack of response 

• «a 

MR. BLUM: We responded. 

THH REFEREE: Actually, one item was 
in dispute? 

MR. BLUM: Two. 

MR. SANDLER: Nineteen. 

THE referee: I don't ... r .„ on 

uni... you want n. to watch hi. d....„or It 

h. *..p. which would b. an appeal to the 
Court's equity. 

1 will take judicial notice of the 
notice to admit and the responses. 

MR. ZIMMERMAN: That's perfectly fine. 
There are two points I want to make. First 
of all, I think it's completely out of line 
for the receiver's counsel to make any 

comments about the time extended by the Court 

•* • 

THE REFEREE: Are you aware we sat 
from eight in the morning until eight- fifteen 
straight yesterday? - - i cannot devote the 
rest of this Court's time to 


one case. The 
















fS9 

alternative would be to ask the chief Judge 

to give it to another of ay eolleegu,, and 

let the whole thing be tried d. novo. If i 

can cut down the tia. th... caae. take. I .. 

tolng to try. There i, „„ rea.on for you t. 

to through everything that i, no long.r in 
dispute. 

The purpose of . tri.l is to adduce 
f *cts that are in contest. 

MR. ZIMMERMAN: This testimony is not 
for the purpose of shot ing defaults. 

THE REFEREE: What i, lt going to #how> 

that Mr. Orerayer is no good? What is it 
*oing to show? 

MR. ZIMMERMAN: Basically, it's going 
to .how that th. Overayer coap.nl., ar. „, t 

entitled to th. equitable relief of thla 
Court. 

UtE REFEREE: Mow will you ahow it. by i 

going through whatever ha, been d..a»d adaitt- j 
ed? 

HR. ZIMMERMAN: Your Honor, I want to ' 
•how that Mr. Ova rayer con.l„.„,iy li.d to 
end aisled ay client. 









MR. SANDLER: I object to counsel's 
remarks unless he wants to take the stand. 

Tilt RtFLRtt: Ovorrulcd. 

MR. ZIMMERMAN: And, behaved in such 
a manner that under the decisions of the 
Circuit Court he would be deemed not to have 
clean hands. 

THE REFEREE: I am going to tell you 
something, and everybody in this case, if 
this were not a Chapter XI where I have dozens 
and dozens of creditors actually, I might be 
more moved to - - by Mr. Overmyer's behavior. 

I have observed him in this court, too. 

But, I think you ought not overlook 
that the purpose of this Chapter XI is as much 
to rehabilitate the debtor as it is to benefit 
his creditors, and no matter how unclean his 
hands are, no matter how personally he may be 
a thoroughly irreprehensible character, the 
fact remains if this case stays alive or if I 
rule for the debtor, it's not because of Mr. 
Overmyer, it's in spite of Mr. Overmyor, and 
I think you add nothing to this case. 

I hav e thirty-five proved instances 







where he has been behind, where he hasn't 
paid. Yesterday we had testimony at eight 
o clock of one Billion four hundred thousand 
dollars in defaults. 

How much more do I need to know he 
tried to put off one to pay another, and paid 
neither? What else is there? 

Will you concede that Mr. Overmyer in 
all of these cases nade promises to pay and 
didn't? 

MR. SANDLER: Yes. That is why it is 
before the Court, Your Honor. 

THEREPEREE: I don't understand you. 

I know he say be a scoundrel but that is not 
the issue. 

MR. ZIMMERMAN: Your Honor, it's By 
responsibility to build the record. 

THE REFEREE: I think you have built 
the record on all of the issues on termina¬ 
tion. Let them put their case in on equity 
and then let's see what you can do with it. 

I know this man was Imposed on. 

MR. ZIMMERMAN: You denied my motion 
for their failure to put in a prima facie case 












and 


f « 

Till. REFEREE! And the burden of going 
forward is yours. 

MR. ZIMMERMAN: I am putting in ray 

case. 

THF REFEREE: I don't want to hear any 
more testimony as to the day-by-day conversa¬ 
tions of your client and Overmyer. I think 
there is enough in this record. 

MR. ZIMMERMAN: If Your Honor will 
make a finding in this case that the Overmyer 
Company does not have clean hands, we will 
dispense with further testimony. 

THE REFEREE: I could write a beauty 
of an opinion on equitable Jurisdiction and 
never mention it once. I agree there were 
very substantial defaults; I think almost 
from the beginning they were in default. 

That is all I can make as a finding, and they 
probably ahve promised everybody to pay them 
while they shelled somebody and promises were 
broken while they paid the third guy. 

MR. ZIMMERMAN: I have a further 
point to make with this testimony. 
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THE REFEREE: Co ahead, provided it 
goes to that, end quickly. I have already 
penalized the debtor for having a witness 

under its control, cone forty- five Minutes 
late. 

9 Mi you r.c.lv. ■ notlc. Mr. *olfb.rg, 
of a foreclosure proceeds. Involving D.nv.r 47 
* Yes. 

9 Wh«t was the basis of this foreclosur. 
proceeding? 

A The foreclosure proceeding If 1 under¬ 

stand you correctly, vs, the f.ct th.t the Ov.nsy.r 
Company did not clear vith the mortga,. company and 
they were going to foreclose. 

I 

Q Did you speak to Mr. Overmyr regard¬ 
ing this foreclosure? 

A Y«s, at the tine I accepted the note 
I *tk.d hi.. He said he had taken care of it. Excuse 
**• that happened the day before. When I returned 
ho.e, I had the notice in the nail. 

MR. SANDLER: Can we fix a date for 
that notice, please? 

Q I show you a newspaper clipping-type 

notice of public trustee's sale and ask you if this is 
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tJie first notice that you received from that - - 


3 ! 

of t hat sale? 

4 1 


A Yes, it la. 

5 | ! 

,i 


MR. ZIMMERMAN: I ask it be narked 

6 


into evidence. 

7 ;! 


MR. SANDLER: I object to the introduc¬ 

_ i* 

8 


tion at this tine. There has been no testimony 

0 


that this notice pertains to this property. 

10 


THE REFEREE: I will allow it. 

11 

1 1 

k £ 


(At this time, the said document 

n ® nd raarked Applicant's 

Exhibit 4" in evidence.) * 

13 


Q Did you then receive a second notice? 

14 


A Yes, a second notice was received at 

15 

the sane tine by counsel - - received a letter sayinj. 

ic ! 

it had 

been cleared, once again on the same date. 

17 '! 


T show you a notice and ask you if 

18 Ij 

this is 

the second notice you received? 

1*) ;j 


A Yes, it is. That was received on the 

20 

i 

26th of 

July. 

J! 


MR. ZIMMERMAN: I „ k thll notlc# 


ba marked into evidence. 

*3 ; 


MR. SANDLER: No objection. 

|| 

-4 

0 > 


(At this time, the notice was re- | 
ceiyed and marked Applicant's 
bxhioit ”5" in evidence.) 


i 




1 



2 

Q 

Did you then receive a latter on the 

3 

i| 

sane day fro* Mr. Overmyer; did your attornay racalva 

|| 

4 

a latter? 


5 |l 

A 

Yes. 

6 

i 

7 i 

Q 

Is this a copy of the latter? 

A 

Yes, it is. 

8 '! 

' 


MR. ZIMMERMAN: I ask that this latter 

’!! 

ba 

marked into evidence. 

10 


MR. BLHM: No objection. 

li 


(At this time, the said letter is 



received and marked Applicant's 
Exhibit "6” in evidence.) 

it 

13 

Q 

Did the Overmyer company make any 

14 li 

attempt to 

clear this default? 

15 1 ! 


MR. SANDLER: Objection. 

16 :! 


THE REFEREE: What is the ground for 

17 ,| 

that? 

I 

18 j 

-a 

MR. SANDLER: It's too vague and too 

I 4 ; 

general , "did they Rake any attempt." 

20 !; 


THE REFEREE: Overruled. 

! 

21 i 

1, 

A 

I was in contact with the mortgage 

22 

coapany and they said they did not - - 

23 


MR. SANDLER: Objection as to what the 

24 ; 

mortgage company said to you. 

1 

2S 


THE REFEREE: We are asking you about 







f~46 

Overmyer vis . vlj you; lf yQU ^ ^ 

knowledge whet Ov.rmyer did vl, . vl, yo „ to 
cure the default? 

THE WITNESS: I have no knowledge. 

Q Did you * yours * lf > *«ve to cure the 

default? 

A I did. 

the REFEREE: How. when? 

THE WITNESS: Upon receipt of this. I 
hired counsel In Denver; I wen, to the ettor- 
noys for the mortgage company, their mutual 
attorneys at their office, and v. went over 
what had to be cleared. 

hhil. 1 was there, they telephoned 
rh.ir office here to ... lf .„y cl .. rll|g h , d 

been mad. her. i„ New York since . pubUc „ lo 
was to be had on the 14th. 

They said nothing had been don. contrary.' 
and It was necessary for me to clear It or 

lose 1, . t publlc , „ n(; ^ ^ ^ 

tor thirty-two thousand two hundred seventy- 
aoven dollars and seventy-seven cents. 

<5 Mr. Molfberg, what 1. the main reason 
you don't -ant to have the Ov.rmy.r Company a. a tenant 





1 


‘V 


•ny longer? 




MR. SANDLER: Objection. 

THE REFEREE: Yet, how do I kno»? that? 
Why don't you elicit whet he does went. 

If ell aonies were to be tendered to 
you today, would you be content to continue 
the lease with Overayer? 

THE WITNESS: No, sir. Your Honor. 

THE REFEREE: Not even if full tender 
was aade and full pay^sent was made and you 
were completely brought up to date? 

THE WITNESS: Your Honor, I feel that 
I have been more than lenient in accepting a 
note and having given every opportunity to 
cooperate. I was led to belie/e that this 

Batter of the public sale was cleared and it 
wasn't. 

Tho aggravation and not being able to 
gat the truth - * I could have lost the 
^property in the public sale. Nobody could 
h.*» outbid IM but if I didn't ch.ck into it, 
anybody could have gotten the Property. 

Q Mr. Wolfberg, have you visited these 


prealses lately? 






21 

22 II 

ji 

2 i ; 

24 

25 


• pis 

A Yes, I visited them when I was there 

at that tine, August 1st. 


4 


Q 

Was that the last tine you were there? 

5 i, 

|l 


A 

Yes, on the prenises. 

6 ;! 


Q 

Did you notice any glaring - - 

7 i 



MR. SANDLER: Objection to "glaring." 

8 



MR. BLUM: Objection. 

9 

j: 



THE REFEREE: Yes. 

« *> 'l 

lvJ 

11 

• • 

Q 

Did you notice any physical problems 

1 

i 2 



MR. SANDLER: Objection to "problems." 

13 


Ask 

the witness what he saw. 

H , 



THE REFEREE: Tell us about the physical 

1 5 


conditions , what you saw, if anything? 

](■ 



THE WITNESS: The general conditions 

i; 


were 

that the building needed painting but 

Ip j 


there were two things most serious as pointed 

r: 


out 

to me by the tenants, one was the condi- 

20 : 


tion 

of the drive-way, the truck docks, par- 


ticularly, in front of the truck docks that 
were sinking. 

One of the tenants said they were go¬ 
ing to have to repair it and I said I didn't 
have anything to do with the pavement of it:. 


j 









They said it would cost about nine hundred 

dollars, just to Bake tone kind of patch on 
it. 1 

I 

By my own observation it needed about 
thirty percent repair. They said they had to 
do it in the past on their own and deducted 
it fron the rent. 

I 

The nost serious condition was in the 
building itself. Although they said the roof 
leaked - - 

MR. BLUM: Objection, hearsay. 

THE WITNESS: What I did ... In both 
buildings was a crack in the floor along th. 
length. 

MR. SANDLER: Could we have an explana- 1 
tion of what the other building is? 

i 

THE WITNESS: There are two buildings. 

MR. -ANDLER: This is a double t jilding? 

THE WITNESS: No. 

MR. SANDLER: This is one building? 

THE WITNESS: One is eighty thousand 
square feet and the other is forty. The tenants 
in both buildings pointed this out to me but, 
particularly, King Super (phonetics) in the 

c> 











larger building. The/ have an entire eighty 
thousand square foot building. 

This crack runs along the long length 
about five to six feet in back of the vail 
dock doors and truck dock doors. 

Either they or yourself, the Ovorrayer 
Company, had repaired it by injecting some 
kind of plastic into it. They said the 
ground was soft undernesth and I observed a 
couple jf inches apart, and since the company 
has gone into Chapter XI, I understand that 
they had to have thirty-five hundred dollars 
worth of repairs just to try to get it under 
some type of control. 

hut, this is a very serious problem 
and it appears in both buildings, particularly 
whore the heavy trucks over - - they have a 
serious problem. 

MR. SANDLER: I move to strike "serious 

j 

problem." The witness can testify as to what 

* 

h* saw. Ho testified as to a ciac). We will 
take it. 

i 

THE REFEREE: For a case which is based J 
solely on the use of the Court' s equity power 







jj 

1 1 ! 


r 51 


1 

2 , 


to keep you alive. I never heard to many 


3 


technical objections in ay life. 

• 

I 

4 ij 


Ne are not dealing with an issue of 


5 


law where I have to resolve facts, I aa deal- 


6 ii 

N 


ing with an appeal to my conscience. Don't 


7 1; 

i 


you think if a witness characterizes something ! 


6 

ij 


as a two-inch crack as serious, it shouldn't 


9 \ 


make nuch difference to you? You are right 

i 


10 Ij 


technically. 


11 i! 


MR. ZIMMERMAN: Can I qualify ay 


12 '! 


witness as an expert? 


i' 

13 


THE REFEREE: No. 


14 


MR. ZIMMERMAN: I have no further j 


15 1 


questions. 

j 


16 jj 

CROSS-EXAMINATION BY MR. SANDLER: 1 


j 1 

17 

[1 


Q Mr. Wolfberg, is King Super the prise 


18 !; 

, 

tenant 

in the premises? 


IQ ! 


♦ 

A Yes, sir. 


i 

20 , 

ii 


Q He occupies about eighty thousand square 


21 

feet? 


• 

|j 

22 

i! 


1 

A They occupy the one building. 


23 

i 


Q Did you ever write to then in an 


2 < i! 

etteapt 

to collect rent? 

1 

25 (j 

> 

A Attempting to collect rent? 

i 

( 




1 


f « 


Yes. 


Did you ever ask them to pay the rent 


to you rather than Overmyer? 


Do you have any correspondence with 


then at all? 


A I had correspondence, yes. 

Q In relation to what? 

A After we filed the eviction notice 

and I had net with them, they told me, and I was 
quite concerned about this, they told me Mr. John 
Brooks, the vice-president of real estate, that if 
you people stayed in the building they were going to 
get out, if I stayed on, they were going to stay on. 

Q Did you negotiate with then to stay on? 

A After the eviction notice was filed. 

n What eviction notice are you referring 


To Overmyer Company that was filed in 


October for the defaults. 


MR. ZIMMERMAN: That is in evidence on 


the Court record. 


MR. SANDLER: Are you talking about the 


. > 







r ss 


legal action - - the local action - - in 
Denver? 

MR. ZIMMERMAN: Yes. 

MR. SANDLER: That you commenced or 
that counsel conaienced? 

MR. ZIMMERMAN: Yes. 

Q Did you ever Bake any claim So any of 

the sub-tenants that rent be paid to you? 

MR. ZIMMERMAN: I object. 

THE REFEREE: Overruled. 

A I didn't Bake a clain, but Just prior, 

in the last few weeks, the tenants evidently were 
putting the aoney, withholding it themselves - - they 
didn't know who to pay after the eviction notice. 

About two weeks ago or-Just prior to 
all this, my counsel there did send a letter - - 

Q In other words, your Denver counsel 

did communicate with the tenant? 

A This is evidently - - that would be 

several weeks ago. 


you are saying? 


Prior to this proceeding, is that what 
7 

| 

MR. ZIMMERMAN: A point of clarification? 
THE REFf-.REE: I didn't understand that 


i 






8 

It 

il 


9 

10 

i 

11 

I 

• 1 
4 *- 

13 


i 5 




16 


lb 


19 

! 

m 


21 


22 

II 

2 3 

ii 

24 
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his counsel had communicated at all. The 
tenants did this at some point. 

A 1 going back three or four months. 

THE REFEREE: What happened three or 
four months ago? 

MR. ZIMMERMAN: A point of clarifica¬ 
tion - - 

MR. SANDLER: Let us hear the witness. 

THE REFEREE: What is it? 

MR. ZIMMERMAN: When Mr. Sandler 
«ddr.ss.d the previous question to ay client, 
I don’t think he understood the question. He 
asked whether he had - - 

THE REFEREE: Tell .ts what happened 
three or four months ago? 

THE WITNESS: When I had cleared the 
public sale, we served the eviction notice. 
*hen that happened, the tenants, the three 
tenants, in the property discussed this mater¬ 
ial with my counsel. They didn't know what 
to do with the payments. So, they withheld 
it and didn't pay anyone. 

THE REFEREE: Yes? 

THE WITNESS: Then. 


as this dragged on. 







«nd other problem* occurred, about two weeks 
ago or three weeks ago, my counsel did dis¬ 
cuss this and did affect a letter and, in 
fact, a letter of indemnity is signed with 
one of the companies, was in the process with 
the others and was held up because of the 
temporary restraining order. There has been 
no further communication since that time. 

Q Would you explain what you mean by a 


letter of indemnity? . 

A I am not a lawyer. 

Q Cive us the substance of what you 
understood what your lawyer in Denver was trying to 
accomplish? 

THE REFEREE: If he knows? 

A As I understand, the letter of indemnity 
is that the monies that have been withheld by the 
tenants are to be paid to me and if any demands are 
•ede upon them, they will have to pay them to Over- 
■yer, it would be my responsibility. 

Q So that in response to an earlier 
question when I asked if you had negotiated the rent 
be paid to you and you answered "Mo," your attorney 
has had negotiations as recently as a few weeks aeo? 
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A That's the first tine, but the rent 
goes back three or four months. 

Q Ufe go beck three of four aonths. 
YOU Mid th.r. .« . Meting or mm co«unlc.tio» 

6 b.tw..» y0 ur Denver counsel »„ d y 0ur wlt „ 

7 regard to the payaent of rent. Were you at that 

8 aeeting? 


I was, yes. 


10 jj 

Q 

Wha? did your lawyer say to the sub- 

11 

tenants at 

the time when the question of payment 

12 

of rents caao up? 

13 

A 

It >u Just being withheld; he suggest- 

14 

ed they be 

put into .screw »nd. .»id.ntly, th.y h.ld 

15 

it themselves, and that it wouldn't be put in any 

16 

li 

court escrow. 

17 

Q 

Did you s.y anything at that ae.tlngT 

ltf 

i! 

A 

Y.s, I at th. tine, talkad too. 

19 ’i 

1 

Q 

What did you say? 

20 

A 

What did I say at that time? 

21 ' 

| 

Q 

What did you do? 

22 3 

A 

I was in agreement with my counsel. 

23 

Q 

That they should put the money in a 

24 

fund, or something like that? 

75 

A 

No, I didn't say anything like that. 
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When the question of the payment of 


the rent case up, what did yeti 

A When the question of it came upT 
Q Yea. 

A I don’t think I personally said any¬ 

thing. My counsel was waking the decisions. 

Q What decisions did your counsel make? 

A Counsel said he couldn't tell then 
w hat to do, as I recall - - I an going back a period 
*ia» " - that they should probably have to use 

their own good judgment, and they withheld it them¬ 
selves. 

Q Neither you nor your attorney had 

made any statement at that meeting thatthe rent 
shouldn't be paid to Overmyer? 

A I can't remember what my attorney said. 

I didn't say it. 

Q Is it possible that your attorney 

may have said it? 

A Is it posslbleT 

Q Yes. 

A It is possible. I don't know. 

MR. SANDLER: I think we understand. 

MR. ZIMMFRMAN: What is the relevancy? 




II 


il 
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3 |j 

4 :j 
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3 ii 
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9 

10 ■ 

11 ; 
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16 . 

17 

!« Ij 

I 

19 'i 

■! 

j 

21 

|i 

22 ;j 

23 1 

24 
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MR. SANDLER: It's going to oquitios. 

THE REFEREE: Those people have been 
raped, robbed and butchered. When they resort 
to help under state laws they suddenly become 
criminals because this Court functions for 
debtors? 


I have heard enough of this. What did 
you want these people to do in addition to 
being raped and robbed, that they should have 
buried themselves? I, that equity. Let’s go. 
Q 'fcou heard the testimony of Mr. Flanagan 
yesterday that the receiver and previously the debtor 


earns a profit on this property? 

MR. ZIMMERMAN: I object. He is going 
beyond the ambit of cross-examination. 

MR. SANDLER: No, I am not. 


THE REFEREE: The point of the matter 
is we took this out of turn because Mr. 
Flanagan had to get out of town. Let's see 
if he heard the testimony. 

A I heard the testimony. 

Q You know that the receiver considers 
this a profitable lease? 


i 

i 

i 




i 

I 

i 



A 


. 

i 


2- 


Yes. 


i 
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Q If »11 the arrears mad to you ware 
curod «< If thi , Ulu . the „ (o , 

rasponslbla third party, who had no r.l.tlon wh.tso- 

•y«r to Ovsrmyer. would you have any objection to 

accepting that third party a. . tenant under the 

loaae and dropping your claim that the lease is 
terminated? 

A With a responsible third party? 

Q Yes. 

A If I considered the. .or. responsible 
t««. I hav. the Ov.rey.r Company, I would hay. ,o 
consider that. It depends. 

<! Assuae that If. a responsible third 

p»rty. and as.ua. they would take or.r the Oy.my.r 

position, which Man, you could continue to r.c.ly. 
the sue you iMuld b , „ c . lrlns und<r u# 

leas, and would not b. r.c.lvl„ t any .ora by beta* 
able to collect directly fro. - - 

MR. ZIMMLRMAN: I object to the rele- 
vance. What relevance does it have? 

THE REFEREE: Overruled. I will see 
you in chambers and explain the relevancy. 

It's not because I am smarter but because I 
hay. had th.s. p.opl. before m for tw.nty-.lx 











1 


hours straight. Overruled. 

A If I felt that it was going to be and 

not get into a situation like I »» in today. I would 
certainly have to consider it because this is the 
original agreenent I have made. 

Q When you say "consider it," you mean 

consider it under the original terms you made? 


9 

<! 


A 

Yes. 


10 

? 


THE REFEREE: 

You would have no objec- 

n • 


tion? 



t ■> 

i ». 



THE WITNESS: 

No. 

1 ; 

13 



MR. SANDLER: 

No further questions. 

14 



MR. BLUM: No 

cross-examination, but I 

IS 


would 

ask Your Honor 

to permit us to put on 

16 


Mr. Murray Guy as a rebuttal witness on the 

17 


question of repairs. 


is ij 



THE REFEREE: 

No, I don’t think it's 


terribly important at this stage if one prop¬ 
erty needs a lot of repairs and Overmyer 

( 

didn't do anything and one needs a little 
less. 

Have you any further questions? 

MR. ZIMMERMAN: I have not. My rebuttal 
case is closed. 


i 









HR. SANDLER: Your Honor, wo ask you 
to toko notico of tho rocords of th. receiver j 
with rogords to on insuronco coot of ono 
hundred fifty dollars par month. 

MR. ZIMMERMAN: Your Honor, I will 
stipuloto thotdfor tho rocord. yr 

THE REFEREE: I novor know you peoplo 
tc stipulate to anything except burial of 
debtors. 

'm j 

MR. ZIMMERMAN: I will .tlpul.t. th.t 
th. ln.ur.nc. co.t. for th. r.ctv.r ar. cm. ! 
hundred fifty dollar. . nonth. 

MR. SANDLER: Wo further ask, as was 
don. in th. cm., yn.t.rdny, th.t w. b. ,iy« ! 

th. opportunity to h.v. th. r.c.iv.r or hi* 
accountant testify. 

THE REFEREE: I think Mr. Ziaaeraan 
* v. .till don't how. on. or two nu.b.r. 
to ,.t to th. botton li„, fi gur ,. 

Mr. Flanagan's testiaony was this building 
throw, off on. thou»«nd dollar, a nonth ,ro... : 

Mr. Guy would th.n t.atify that two c.nt. a ! 
foot, roughly. w«. ,. t „i d . f „ H , It|nnn 

Th«. w. hav. to r.duce thatfigur. by . roughly. 








the insurance of another one hundred fifty 
dollars. 

•Ve still don't know and hope soon to 
find out from the receiver or his accountant 
how much of the over-all operation of Overmyer 
is allocable to each property, which will 
reduce it further. There may even be a furth¬ 
er reduction if some of the particular 
properties have their own on-site expenses. 

All of this goes to the question of the 
profitability of the enterprise in the parti¬ 
cular warehouse, which goes to the Court's 
judgment to allow the debtor to remain in 
where he can yield that kind of profit. 

Every attorney can cross-examine the receiver 
or his accountant. 

MR. ZIMMERMAN: Can we have a direction 
that they produce underlying records? 

TliE REFEREE: I assume that the receiv¬ 
er is going to have to buttress it. That's 
their business. If they don’t want to make 
their case proferly, that's how it goes. 

Thank you, sir. 

MR. SANDLER: If Your Honor please, is 
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it understood we have the sane ruling with 
regard to the tonder of an appraisal and tha 
rejection of the appraisal? 

THE REFEREE: The appraisal as proffered 
yesterday insofar as it is sought to assign 
an over-all value to the leaseholds was not ' 
only deemed hearsay but. also, i, conjectural | 
in view of the average lease running in excess 
of twenty-five years; not only was it based j 

on the hearsay underpinning information receiv- 

--— — » 

ed by the appraiser from third parties not 
before the Court, but also, because of the 
appraiser not having studied any of the docu- j 
ments for leases in comparable buildings, but 
•Iso, for a thirty-five year speculation. 

I 

That would be my ruling in any instance ! 
where you offered Mr. Hiller's appraisal. 

Thank you, gentlemen. 
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MR. SANDLER: Counsel have Agreed to 
stipulate most if not all of the factual 
issues in the case. Accordingly, it is hereby , 
stipulated as follows: 

(1) Fiduciary Research and D. H. 

Overmyer Company, Inc. (Michigan) entered into 
a lease dated sometime in '68 to commence on 
March 7th, 1968 for a twenty-yoar ten plus 
four renewal terms of fifteen years each. 

The initial ten has approximately 
fourteen years left and the balance of the 
initial ten plus the renewal periods result 
in a life expectancy of this lease of seventy 
four years. 

(2) The monthly rent in the sum of 
seventy-two hundred twenty-three dollars 

is presently in arrears through November of 

■S»* 

1973 for three months for a total of approxi¬ 
mately twenty-one thousand six hundred dol¬ 
lars. Total arrears for taxes and the 

* 

twenty-one thousand dollars in Tent arrears 
aggregate approximately ninety five thousand 
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dollars. 

(3) On or about December 3rd, 1973 
the landlord mailed a notice which states that 
it is terminating the lease in question with 
the debtor. Receipt of the notice is acknow- 
ledged, but the receiver does not stipulate 
with regard to the legal consequences of the 
notice, and we request that the notice be 
marked as Receiver's Exhibit "1". 

THE REFEREE: Is that a termination 
on filing clause notice? 

MR. SANDLER: Well, the reason I am 
marking it in evidence as an exhibit is - - 
it says "Notice is hereby given it is termina¬ 
ted." It aoesn't give a reason or time period. 

THE REFEREE: Is it doted? 

MR. SANDLER: December 3rd, 1973. We 
request that the notice be marked as Receiver's 
Exhibit "1" in evidence and that the lease 
be marked as Applicant's Exhibit "A" in 
evidence. 

(At this time the said documents 
were so marked in evidence.) 

MR. SANDLER: (4) At the end of 
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December 1973 the receiver was earning a groat 


profit (before insurance, administration 


expenses, and maintenance) of approximately 


ninety-six thousand dollars per annum, and by 


reason of one or two vacancies which occurred 


this month that gross profit figui 


sduced 


to approximately sixty-six thousand dollars. 


THE REFEREE: That's in January '74? 


MR. SANDLER: As of this month it went 


down. 


THE REFEREE: January '747 


MR. SANDLER: Yes. The parties agree 


that the vacant space which caused the reduc* 


tion in the yield can be re-rented in the 


forseeable future, or that it is re-rentable 


space. 


THE REFEREE: And roughly at the 


same rental as before? 


MR. SANDLER: Correct. 


(5) The insurance maintained by the 


receiver is approximately one hundred fifty 


dollars per month and the routine cost of 


maintenance for this warehouse is approximately 


two cents per square foot per annum. However, 


1 * 
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the receiver concedes that in connection 

this property in addition to the general 
estimate of two cents per square foot per 
annum an additional seven thousand dollars 
would be required to repair items which are the 
receiver's responsibility under the lease. 

MR. BIRDOFF: The debtor's responsi¬ 
bility. 

THE REFEREE: Or the debtor's, any¬ 
way. 

MR. SANDLER: And the receiver as 
successor. It is stipulated that additional 
repairs would be approximately ten thousand 
dollars. 

MR. GUY: In my estimate it would be 
divided sixty-five hundred dollars in the 
area of paving and three thousand dollars 
plus for other work - - say, six thousand 
dollars for paving and three thousand dollars 

! 

for roof work, and one thousand dollars for 

I 

landscaping. 

MR. SANDLER: (6) In addition to the 
costs enumerated above there is an additional 
expense factor of office overhead and adminis-i 
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tration, and testimony will be offered on 
this expense factor at a future time upon 
notice to counsel for the landlord who will 
have an opportunity to examine. 

THE REFEREE: I want to Just interpolate 
here for all cases that I don't believe it 
should be so far in the future to render 
meaningless these litigations. 

MR. SANDLER: It's being worked on right 


(7) By reason of the three months' 

f 

unpaid rent due to the landlord under the lease 
the landlord in turn has fallen behind in his 
mortgage payments to the holder of the mort- 
gage on the land and building in question in 
this proceeding. 

1 

MR. BIRDOFF: The arrears would be - - 
MR. SANDLER: The landlord intro- 
duces as Applicant's Exhibit "B M a copy of the 
mortgage. 

(At this time a copy of the mort* 
gage and a copy of the mortgage 
note were so marked respectfully 
as Applicant’s Exhibit "B-l"and 
”3-2" in evidence.) 
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MR. SANDLER: (8) It is understood 
none of the arrears under this lease referred 
to above have been tendered by the receiver 
or debtor at this tine. It is further stipu¬ 
lated and agreed by and between counsel for the 
receiver and for the debtox and for the land¬ 
lord that if the receiver within a period of 
thirty days from the date hereof tenders to 
the landlord sixty thousand dollars of the 
approximately ninety-five thousand dollars 
presently in arrears under the lease that 
if the landlord would agree to enter into a 
lease with the receiver and/or debtor for the 
same balance of the term at the same rental, 
except that the balance of the arrears would 
be amortized over the remaining life of the 
initial term of the lease clarifying the pre¬ 
ceding tender, the landlord's attorney has 
indicated while they are agreeable to amortiz- 

* f 

ing the balance of the arrears they are not 
committing themselves at this time to allow 
such amortization to proceed over the fourteen 
year balance of the initial term but may 

I 

desire a shorter period and this point would 1 





e* 

have to be negotiated. 

It would be further understood in the 
event any such new lease is entered into that 
such lease would contain a provision that 
the within proceeding and any additional 
disposition of this proceeding would not con* 
stitute a breach of that lease provided all 
of the payments called for under the lease 
were current and made when due. 

MR. BIRDOFF: Provided further that the 
sixty thousand dollars which has been pre¬ 
viously Mentioned by counsel for the receiver 
relates to both an amount sufficient to cover 
tax arrears and payment of principle and 
interest under the nortgage, which are pre¬ 
petition, and the figure aay be Increased or 
decreased depending precisely upon what the 
arrears has agreed upon between the receiver’s 
attorney and the attorney for the landlord 
are. 

MR. SANDLER: Subject to approval by 
the mortgagee. 

MR. BIRDOFF: In the event of a mort¬ 
gage foreclosure proceeding or any other pro- 
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ceoding instituted by anyone against the 
property within the thirty-day period the 
stipulation is withdrawn, we will have to with 
draw the stipulation because we will have to 
take action. 

THE REFEREE: Is that the landlord 
in person? 

MR. BIRDOFF: This is one of the offi¬ 
cers, yes. Your Honor. It is further stipu¬ 
lated and agreed that the landlord is pre¬ 
sently in possession of certain property which 
may belong to the debtor consisting of fix¬ 
tures, a fork-lift truck, pallets, material, 
handling equipment, fire extinguishers, et 
cetera - - 

THE REFEREE: That's subject to - - 

MR. HERZOG: The point is some of the 
equipment is not the receiver's, it goes to 
corporations outside the Chapter XI. But, 
the debtor's attorney has indicated that the 
debtor will cooperate with the receiver in 
arranging, perhaps, an amenable price for 
this and if we do it will be in reduction 
of this sixty thousand dollars. In effect. 



fill 

it's a third-party corporation. But, it will 
reduce this overall need to pay this sixty 
thousand dollars. 

THE REFEREE: In other words, we are 
taking somebody else's property in reduction 
of our debtT 

MR. BLUM: It will be done by consent. 

THE REFEREE: It should be by resolu¬ 
tion of that company. 

MR. HERZOG: It will be. It's one of 
the Overmyer companies. 

THE REFEREE: In any event, we are 
dealing with a company not before the Court. 

MR. HERZOG: Counsel for the company 
is before the Court. 

THE REFEREE: As long as he is satis¬ 
fied I am willing. 

MR. HERZOG: The material is unique. 
That corporation would have no use for it. 

MR. BIRDOPF: It's understood, too, 
that Fiduciary Research will have a first 
right to purchase the equipment owned by 
Overmyer. It's on the premises, one of the 
premises which was leased from Fiduciary 










which was settled. 


MR. SANDLER: By the foregoing it shall 
not be implied that the landlord can't con¬ 
tinue to use the Overayer equipment and 
machinery without some compensation. 

MR. BIRDOFF: That's right. 

MR. SANDLER: I have nothing further. 

THE REFEREE: All right, and I will 
get a memo of law7 

MR. BIRDOFF: Yes, Your Honor, When 
would you like it by? 

THE REFEREE: It doesn’t matter. 

Next month? 

MR. BIRDOFF: We will let you know in 
the alternative if mortgage forclosure pro¬ 
ceedings are instituted. 

THE REFEREE: Thank you, gentlemen. 
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PROCEEDINGS 


THE REFEREE: Now, Mr. Brocket, 
we are here on the Lazar matter. 

MR. BRECKER: Your Honor, I have one 
very precise preliminary statement. Unlike, 
at least, the other case that 1 tried, and the 
cases that have been tried which I have 
observed, in this case I shall prove and I 
suspect the receiver would admit on the date 
of the filing of the petition for an arrange¬ 
ment the premises had been sublet prior 
thereto from Overmyer to American Hospital, 
an under-tenant, who was then occupying and 
still occupies the entire premises and is 
conducting a manufacturing business. 

I respectfully submit to the Court 
inasmuch as there was no possession on the 
part of either the debtor or debtor in 
possession, or trustee, this Court has no 

l 

| 

jurisdiction at all over the property unless 

| 

it finds that there was a lease in effect and 


owned by *he receiver or debtor in pos 


Consequently, if Your Honor should fin 


n 
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that the pre-Chapter XI alleged defaults 
did, in fact, terminate the lease there would 
be no lease in the possession of the debtor 
or receiver which would divest Your Honor 
of jurisdiction. 

Secondly, I would point out that under 
the Lane Foods case it is absolutely clear, 
and I quote from this in my brief, that Judge 
Weinfeld says that the basis for the stay 
is possession and since the debtor nor 
receiver were in possession at this critical 
date I believe my motion should be granted 

- 

if I prove this allegation. 

THE REFEREE: Isn't it implicit 
in Judge Weinfeld's ruling that the lease 
had terminated? Doesn't he speak about the 
debtor being given an opportunity to renego¬ 
tiate a lease? 

MR. BRECKER: Absolutely, yes. 

THE REFEREE: It would seem to me, 
and I haven't read the case in some time, 
implicit in his decision is recognizance 
of a terminated lease either because of 
breach of the rent clause or bankruptcy 




clause and, nonetheless, as I read his deci¬ 
sion he retains an equitable power and, 
obviously, the right to assert jurisdiction. 

If you are right neither Judge Wein- 
feld nor the referee had any power to at all 
become involved with equitable considerations. 

MR. BRECKER: What Judge Weinfeld 
clearly said inasmuch as the debtor was in 
possession of the premises on filing even if 
the lease was terminated prior by non-payment 
it had nothing to do with the bankruptcy 
clause. He said, ”1 have the equitable power 
to stay not until the conclusion of the 
arrangement as urged by the debtor but at 
least to let the debtor renegotiate or find 
new premises.” 

THE REFEREE: The difference that we 
are all going to have to grapple with is 
there Judge Weinfeld was dealing with the 
type of business where the debtor was in 
physical command of the premises, that is 
to say, a luncheonette operation. Here we 
have a manufacturer that is in the physical 

I 

parameters. 





Mere we are dealing with a debtor 
who has never in that context been physically 
in possession of the four walls of the 
building. All he has is a piece of paper 
which, I suppose, gives him a right of re¬ 
entry or whatevor landlords have. 

I think to that extent Lane Foods 
and this case part company. 

MR. BRECKER: Excuse me for a 
moment. When you are dealing with premises 
where the debtor had operated a public 
warehouse I would totally agree with what 

j 

Your Honor says. But. in a situation - - and 
this is an exception situation - - where the 
premises were not operated as a public ware¬ 
house but were sublet to a third party to 
conduct a manufacturing operation this become 
similar to other very common situations that 
come before the Court. 

This is not a case where the debtor 
leased storage space, if you will, this is 
an unusual situation or an exception and I 
guess that’s all I can shed on it. 

MR. BLUM: I would Just ask Your Honor 








H i 

to take into account the following: 

The legal distinction, of course, 
between the subletting and the rights of the 
Ovemyer operation as a sub-landlord as dis¬ 
tinguished fron an outright assignment. I 
think the testimony in this particular case 

I 

as well as any other case will disclose 
the following: 

In no situation did the Overmyer 
operation lease its premises for the full 
length of time of the major lease between the 
major landlord and Overmyer, and in most 
instances, as we have heard testimony in these 
cases, the sub-lease entered into by Over- 

] 

myer was either a short one, from month to 
month, to two years, three years, five 
years. 

THE REFEREE: And, you are sitting 
under a thirty-five year lease. 

MR, BLUM: Exactly. 

THE REFEREE: I don't know if I have 
to go that far. I just have the feeling 
there is a vastly different debtor than 
the kind of debtor that Judge Weinfeld had. 
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I think a debtor who is in business 
is physically able to possess the four walls. 
MR. BI.UM: Yes. 

THE REFEREE: A debtor whoso sole 
business is renting space as a landlord is 
a vastly different, to ne, kind of debtor. 

But, I still think it is implicit in Judge 
Weinfeld’s decision, and if I am right in my 
distinction between possession, that the 

- 

lease between the restaurant man in Lane 

Foods had terminated or else it would not havej 

' 

been necessary for Judge Weinfeld to go out 
of his way to give the debtor time to 
renegotiate a new one. That is how I site 
it up off the top of my head. 

MR. BRECKER: It even goes further 
because the lease had been terminated by some 
process of the State Court. I can't character 
ize the nature of the document. 

THE REFEREE: I, quite frankly, will 
tell you now, Mr. Brecker, with the utmost 
respect for Judge Weinfeld he was dealing, 
in my judgment, with a vastly different 


debtor. 



This case, therefore, is not going 
to turn on the sane considerations that 
impelled Judge Weinfeld to use the language 
he did use. You can possess property which 
you use for a dress shop but you can’t possess 
what you sublet to everybody on earth. 

I 

MR. SANDLER: Let the record show I 
have been very quiet up to now. 

MR. BRECJCER: You won. 

THF REFEREE: Tie didn’t win. On that 
issue your siotion is denied insofar as I 
rely on the precise language which Judge 
Weinfeld has always used. 

I an sure Judge Weinfeld would not 
be aghast or consider me acting in derrogation 
If I drew what I consider at this Juncture 
to be a very valid distinction in the nature ! 
of the operations of Park Lane Foods, debtor, 
Overayer. 

MR. SANDLER: Just on that point, 
briefly, in the type of operation involved 
in Lane Poods or even in the Judd case, the 
operator or tenant could easily lease other 
space, he could find other space. 
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THE REFEREE: No doubt. 


1 

3 

MR. SANDLER: In this case our rights 

• 

4 

to the leaseholds are our stock and trade- 


5 

| 

We are being liquidated if we lose the lease- 


1 

6 

holds. 


7 

THE REFEREE: The man who is obliged 


8 

to move from Brooklyn to the Bronx ha* lost 


9 

his good will. Anyone can sell a sandwich 


10 

1 

if you have a customer. 


11 

?1R. SANDLER: But, he has a shot if 


12 

lie stays in the neighborhood and rebuilds 


13 

it. 

> 

14 

MR. BRECKPR: Could the record indi- 

ll 

15 cate, with Your Honor's permission, that the 

16 ij motion which has been denied was ny oral 


17 

motion made for judgmont on the pleadings 


18 

based upon possession not being in the 


19 

receiver, and no other motion? 


20 

THE REFEREE: And, therefore, beyond 

I 


21 

the capacity of this Court to act equitably 


22 

on something it hasn't got - - 

• 

23 

»!R. BRECKF.R: Only that - - 


24 

THE REFEREE: That notion orally made 


25 

i 

is similaily orally denied. I hope you have 

II 

_ i 
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stipulated as much as possible as we have 


bean doing this morning? 

MR. SANDLER: After Mr. B seeker's first 
witness and only witness we will attempt to 
stipulate on the appraiser and some of the 
other items that took place last time. 

MORRIS STERN, having been duly sworn by 

Honorable Roy Babitt, was examined and testi- 

j 

fied as follows: 

I 

| 

THE REFEREE: Please give your full 
name and home address to the reporter. 

I 

THE WITNESS: Morris Stem, 41 
Heily Place, Maplewood, New Jersey. 

DIRECT-EXAMINATION BY MR. BRECKER: 

Q Mr. Stern, what is your connection, 

l 

if any, with the petitioners within the proceeding, 
to wit, Florence Lazar, Myron Rudkin (phonetics), 
et al? 

1 

| 

A I am an attorney and was the attorney 

who closed the sale lease-back transaction in May 
of 1969. I have managed the property on behalf of 
the landlords since that time continuously. 


I 
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I have filed the partnership tax 
returns for these people; I have dealt with Overmyer 
in the collection of the rents. My office has 
received the rents and disbursed monies to the land¬ 
lords. 

I have generally managed the property 

in that sense. 

Q Mr. Stern, you have made reference to 

the closing of a lease. I hand you two documents, one 

i 

entitled "this lease entered into this 14th day of 
May, 1969." and this lease modification entered into 
the 17th day of November, 1971. 

Will you examine these documents and 
tell me whether they constitute true copies of the 
lease agreement which was entered into between the 
parties and a subsequent modification thereto? 

A They appear to be without going through 

it page by page. 

MR. SANDLER: Mr. Brecker, I think you 
should not separate that from the sale agree- ; 
ment. It was part and parcel of the same 

I 

transaction. 

If you want to mark all of them we 
won't have any objection, but they are inte- 
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grated. 

MR. BRECKER: If Your Honor pleases* 

I see no reason why that document with the 
sale agreement is relevant and should be 
admitted in evidence. Nevertheless, if it's 

to be offered as the landlord's case I will 

. * | 

comment then. I am not going to introduce 

it in evidence. 

THE REFEREE: Then don't. You are 
going to have a right to cross-examine. 

MR. BLUM: The testimony is the sale 
lease-back. Therefore, it is part and parcel 
of a contract of a sale if. simultaneously, 
a lease is entered into. It is not the best 
evidence to take Just the lease. 

THE REFEREE: Aren't most of these 
sales and lease-backsf 

MR. BLUM: Not all. 

THE REFEREE: Most of them we have 
had. What is the big difference? 

MR. SANDLER: Mr. Brecker sharpens 
our witnesses. This really is a point and 
we should have been introducing the contract 
••■I* in all of then. It’s one transaction 





called sale lease*back. 

THE REFEREE: Why? 

MR. BLUM: It's an underlying invest* 
sent which the lease is predicated upon. 

| 

The return of the lease is predicated upon 
the investment; the investment is predicated j 
upon the value of the mortgage. It's a 

j 

package and that is the subject of the case 
we have on Windfall. 

THE REFEREE: You have not been in 
every case raising the question. 

MR. BLUM: I have done it. 

THE REFEREE: You have? You did it 
with Pokrass on how much they had invested. 

I don't remember if you did it with the 

I 

Sieglers. 

MR. BRECJCER: Can I tell you why 
this would be a Pandora's box if the Court 
didn't? 

THE REFEREE: Yes. 

MR. BRECKER: I was prepared and 
hoping I would not have to adduce evidence 
respecting the incentive and the inducement 
to the petition or landlord. 







THE REFEREE: I have your point. I 
an going to rule it out. I think probably 
it's carrying nuch further afield than what 
it to ne a simple landlord's notion. 

I will allow you to show the question 
of Windfall, but for ne to get Involved in 

i 

I 

possible fraudulent inducement there may be 
issues that I don't want to get involved 
with. 

MR. SAMDLER: Can I be heard? This 
is the first time I am making this argument 
so it's not redundant. 

I 

We would have gotten into it with 
oral testimony because we are getting two 
exhibits. In every one of these cases the 
landlords bought and sold at the same time. 

It was a pledge with the existing mortgage* 
existing tenants. He negotiated to put away 

I 

a certain sum of money for a certain period 
years and* in effect* to be paid back over 
a certain period of years. This amounted 
to a loan or mortgage transaction. 

The landlord in this case is a tech¬ 
nical landlord; he is holding and bears legal 
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title to nothing else; the landlord is not 


2 ' 
L i 


3 

1 

] 

a lender, he is there for tax reasons. 

4 

This very transaction has been referred 

1 

5 

to in cases and in arm-length transactions 

6 

as an "equitable mortgage." A sale-lease* 

7 

back has been referred to as an equitable 

8 

mortgage. 

9 

The Internal Revenue has frequently 

10 

1 

taken the position this is not a true sale 

»l 

i 

- - the person owns nothing, he has a 

12 

return, he has no right to do anything with 

13 

the property. The person who has the property 

1 i 

14 1 

is the one who built it, operated it. They 

15 ! 

Y 

say since you really loaned money we are 

16 

going to deny you the right to take the tax 

17 

shelter. This is a point building up in 

18 

the Internal Revenue. 

19 

THE REFEREE: Then, I will tell you 

20 

my ruling. 

21 

MR. SANDLER* l haven't connected 

22 

the point as to why I am raising it. If we 

23 

have an equitable mortgage situation here. 

I 

24 

which means that the landlord who is a 

25 

lender stands as a mortgagee, and there was a 










foreclosure, the landlord would get back the 
balance of his loan* If there is an equity 
orer and above the balance of the loan it 
reverts back to the borrowers or true fee 
owner, in this case the landlord, once every¬ 
thing is completed. 

THE REPEREE: Mr. Brecker, do you 
want to add anything? I 

MR. BRECKER: I an constrained to 
make three points. If wo look behind the 
lease agreenent and then look to incentive 
*nd talk to terns of equitable sortgage, jr 
loans, we nust look at the alleged and repre* 
sented financial condition of Overuyer when 

I 

the transaction took place. 

When 1 start adducing evidence of 
what they were allegedly then and what they 
are now Your Honor nust find, if Your Honor 

| 

please, that ny security for going into thJ# 1 
deal, not the land, but the Overnyer net 
worth, has been so pernanently and Inal ter- 
ably danaged that to sustain these leases 

would be to unconscionably deny the landlords; 

i 

j 

what they originally allegedly bargained for,! 
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that is, the income, end look for a finan¬ 
cially secure tenant. 

Point number two, I respectfully suggest 
and absolutely state that my learned adver¬ 
sary is incorrect concerning the tax ruling. 
Moreover, we know a cow must always be a cow 
in the law of contract and tort, but when you 
go into the Internal Revenue Service we find 
new rules and I don't think the argument is 
relevant and ask that it be excluded. 

THE REFEREE: Number one, what is 
meat for the tax is not necessarily meat for 
this Court. The considerations of the 
tax gatherer are vastly different than the 
considerations which motivate this Court in 
these proceedings. 

Therefore, insofar as reliance is 
made on what the Internal Revenue Service 
have character!ted this as I think that the 
objection to that evidence is sustained. 

I don't believe at this juncture, 
at this time, the Court is going to construe 
anything more than what the parties themselves 
decided upon, a lease between the parties fot 





a long tor*.. The length of the term, the 
possible windfall, will all go to the 
merits of the Court's exercise of its 
forebearing power as a Court of Bquity. 

I do not at this point propose to go 
that far afield to inquire into the motive* 
tion on either side nor the underlying sale 
and lease-back of this property. 

The only document that has bearing 
on these controversies is the lease, the 
length of the lease. The money the landlord 
may have invested all goes to the Court's 
power. 

I don't believe it would be prudent 
for me to go into the underlying rationale 
at this time of the underlying arrangement. 
As far as an equitable mortgage my under- 
standing is that the law frowned on such 
concepts of creating an equitable mortgage. 
To me this is a simple matter of a landlord 
who leased property. 

The objection is in all respects 
sustained. You may introduce the lease: 
you may preserve your exception. 







MR. BRECKER: Let the record indicate 
I have handed the proposed exhibit to 
counsel. 

Q Mr. Stem, you have again furnished 

•a with the documents which you said were copies. 
Have you reviewed your records and refreshed your 
recollection as to the certainty of then being true 
and accurate copies of the originals7 

A Yes, they are true and accurate 

copies of the originals. 

THE REFEREE: What is taking so 

longT 

MR. BLUM: It's an unsigned docu~ 
went. We can't tell whether these have been 
executed or not. 

THE REFEREE: What is that, the 

leaseT 

MR. BLUM: It's a nodification. 

THE REFEREE: Didn't Mr. Brecker 
annex that to his notion? 

MR. BRECKER: Yes, Your Honor. Can 
we adait the lease itself in evidence and 
let ae exanine further respecting the letio 


nodification7 
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modification. 


I hava an axecutad copy of tha 


HR. BLUM: On that raprasantation 


we don't objact. 

THE REFEREE: Mark thasa documents 
aa Applicant's Exhibits "1” and "la" In 
avldanca. 

(At this tiaa tha said docu¬ 
ments ware so narked In evi¬ 
dence, Applicant's Exhibit 
Number "1" bains the lease and 
Applicant's Exhibit "la" being 
tha lease modification.) 

Q Mr. Stem, I show you Applicant's 

Exhibit "1", which was the lease agreement, and 

ask you if you know who prepared that agreementT 

A Yes, I do. 

Q Will you tell me who prepared it. 


pleaseT 


The source of the document - - I don't 


know the individual. The source of the document was 
the Overnyer Company. 

Q Now, I show you Applicant's Exhibit 

"la" and ask you if you know who prepared this 
document? 


A 


Yes, I prepared this document 






Q Can you relate to me tho circumstances 

which surrounded or impelled the preparation and 
execution of Exhibit "la"T 

A Yes, in late - - 

MR. SANDLER: Excuse me, I object 
because the agreement recites the history 
of the facts leading to the execution of the 
agreement. 

THE REFEREE: I think it's relevant. 
It's certainly not barred by any rule of 
evidence that I know of as to how or the 
underlying reasons for the entry into the 
document. It speaks for itself; I will 
allow it. 

I don’t know why se are going so 
far afield. 

MR. BRECKER: I don't want, to 
characterize the evidence. 

A In the summer of 1971, August or 

so, I was contacted by the bank who held the mort¬ 
gage . the Broadway Savings Bank, now Prudential. 

It was Indicated to me there were defaults in the 
payment of the mortgage, which was a lease obliga¬ 
tion of the Overmyer Company and that the bank was 



± 



1 

H » 



2 

going to foreclose. 


• 

3 ! 

4 : 

I then contacted people et Overmyer, 

I think Slllcocks g Altof (phonetic*), if I remember 

I 


5 

- i 

correctly, end of course complained to them that they 

| 


6 

mortgage was going to be called and foreclosed. 

I 


7 

. I 

Thereafter there were negotiations. 

i 

8 i 

There was a negotiation between 

9 

i 

and among the bank, Orermyer, and myself to modify 



10 

both the basic mortgage, which was on the property 



11 

M 

when we purchased it and the lease. This document, 



12 

what you call Exhibit "la" is the result of that 



13 

(! 

negotiation. 



14 !| 

II 

The mortgage was changed so that 


a 

J ^ 

!5 i 

quarterly payments became monthly payments, and there 



16 

i 

i 

was an additional condition put in by the bank. X 



17 

felt it necessary to change the lease and we modified I 



18 

! 

it. j 



19 

Q Old an instance occur prior to the 

i 



20 j 

summer of 1971 where the tenants, Overmyer, failed 



21 

| 

to pay its lease rental or failed to perform other 


• 

22 

undertakings required of it by the lease agreement. 




MR. BLUM: Objection, counsel is 



24 

leading the witness. 


l 

25 

THE REFEREE: Absolutely, Mr. 



H *« 

Brecker, the most obvious instance of putting 
the words in his mouth. 

MR. BRECKER: I most spectfully - - 

TTir REFEREE: Argue with the ruling? 

MR. SANDLER: Aside from leading the 
witness - - 

THE REFEREE: I have sustained the 
objection to that question. How many times 
do I nave to shoot it? 

Q Mr. Stern, would you detail or set 

forth for the Court, a history of the transactions 
between the tenant, Overrayer, and the landlord under 
the lease agreement. Exhibit "1", commencing from the 
date of the execution of the lease agreement through 
the summer of 1971? 

A Frankly, my recollection from the 

closing date. May of '69, until '71 is not great. 

I recall writing to Overmyer asking them that they 
sharpen up their rental payments because they had 

I 

been falling further and further behind in the rental 
payments. 

It sort of culminated in the bank's 
call of the mortgage which, again, resulted in this 
lease modification. 









1 

H » 

• 

2 

Q Mr.. Stern, was an action avar filed 


3 

with any court respecting the circumstances involving 


• 

the mortgage which you have testified was one of the 


5 

or the underlying basis for the modification of the 


6 

lease. Exhibit "1A”? 

• 

7 

A There was a foreclosure actually filed 


8 

and served on the landlord and, 1 believe, on Over- 

| 

! 

9 

myer, but much later. In June of '73, we served the 

1 

10 

summons and complaint. 


ii j 

MR. BLUM: I don't see the relevancy 


! 12 1 

of a foreclosure on a mortgage to the issue. 

13 

THE REFEREE: He already answered it, 



overruled. 


14 

I 



! is I 

Q Were there any other actions filed 


! « 

with any court subsequent to the summer of 1971 and 

j 


17 

excluding the within arrangement proceeding involving 


j 

18 i 

this particular subject property? 



A Yes, there were two. The first was 


i 

20 

a summary dispossess action which I filed in May of 


1 

21 ^ 

1973 after finding out that Overmyer had failed to 


• »I 

pay taxes for the entire year of '71, real estate 


«i 

taxes ' 71 -'72, and part of '73. 1 

2* I 

THE REFEREE: Did the lease require 


li 

25 1 

_ 

those payments? 
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THE WITNESS: Y.l, Your Honor, as 
additional rent. 

THE REFEREE: How come it took you 
two years? 

THE WITNESS: I was relying on the 
bank's searcher, and the bank's searcher had 
issued to them an erroneous statement that 
the taxes were paid. A tax lien was sold on 
the property for the '71 taxes in December 
of 1972. All this I incorporated - - 

THE REFEREE: Who bought it, /our 

people? 

THE WITNESS: The town bought it. 

THE REFEREE: How does that work? 

THE WITNESS: The town can pick it 
up and it's redeemable. 

THE REFEREE: By anybody? 

THE WITNESS: Most particularly by 
the landlord. 

THE REFEREE: Did they redeem it? 

THE WITNESS: After the summary dis¬ 
possess action was settled, by Overmyer in 
May of 1973, the court gave us a check to pay 
the taxes. At that time, there were also 






H n 

arrearages on the mortgage and on the basic 
rent, the net rental. 

We received sixty-five some odd thous¬ 
and dollars either immediately then or within 
a few days, the lump sum being to redeem this 
lien frca the township, the Township of 
Edison that was the first litigation, as I 
say, which was sold by a consent order. 

MR. BLUM: I move to strike the testi¬ 
mony "settlement of the litigation" because 
this is all beyond the scope of this action. 

THE REFEREE: That's correct. The 
jury will disregard th i s statement. 
Otherwise, your objection is overruled. 

THE WITNESS: The second litigation 
was instituted by me in late October, 1973. 
That was an ejection action. As distinct 
from the first action which was summary dis¬ 
possess, it was brought by me to remove the 
cloud that I felt was on this property. At 
that time I was negotiating with the sub¬ 
tenant, American Hospital Supplies, and they 
asked me to get some court ruling that Over- 
ayer's interests were terminated as a result 
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action I had taken through August and 
September, 1973. 

I than filed a complaint to ramove 
that cloud in the ejectment proceeding. 

I 

Q At the tine that action was instituted 

to what extant was Overayor in arrears in rent or 
additional rental or payments required undor the lease 
at the time? 

MR. SANDLER: I think what is rele¬ 
vant is what are the arrears now. Anything 
that has bean paid previously and if the 
arrears were wiped out is not an issue. 

What are the arrears now? 

MR. BRECKER: Excuse me. Your Honor, 
the debtor and the receiver employ this 

I 

Cout to exercise equitable power, which it 
does not have, to sustain a lease. I suggest 
to the Court that in determining whether 
equity should be dispensed the record must 
contain a history of the relationship between 
the parties so the Court if it should find 

| 

power, must determine whether this power 
should be exercised. 

I quote from an opinion; I believe it’s 




a Second Circuit case that I referred to in 
the brief I have filed which states: 

”Khen a party seeks relief from 
forfeiture, seeks equitable relief, he nust 
come to the Court with clean hands.” 

I think we have to look at how this 

| 

debtor aas conducted itself to deternlne 
whether they are entitled to whatever equit¬ 
able powers this Court may have. That is 
why all of this is relevant. 

TMF REFEREE: I will allow it. Wh*t 

i 

are the grounds of termination here? 

MR. BRECKER: They are two-fold here. 

A coaplaint which I a b shortly going to 
introduce into evidence concerns the defaults 
I an now going to ask about. 

Till; REFEREE: Supposing the defaults 
were cured before the Chapter XI? 

MR. BRECKER: If all of the defaults 
were cured, there would be a termination by 
virtue of the filing of the Chapter XI. 

TliE REFEREE: But, only on the basis 
of non-payment. Isn't it relevant we know 
how much was paid? 
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MR. SANDLER: I agree. 

THE REFEREE: Why are you interested 
only in the arrearages today? 

MR. SANDLER: If he were to ask what 
the arrearages were in 1971, the second ques¬ 
tion would be were they paid. 

MR. BRECKER: I am going to, if you 
will permit me. 

Q Mr. Stern, at the date of the filing 

of this action which you have referred to as the most 
recent action, what was the indebtedness, if any, of 
Overmyer to the landlord of actual unpaid rentals 
and other required sums under the lease? 

A It's attached as a schedule. 

Q Well, I show you a document entitled 

"Complaint" which was incorporated as Exhibit "B" of 

| 

the application. I ask you to look at that document. 

Does it refresh your recollection 
respecting the amount due? 

A Yes, this is the complaint I filed 

for ejectment. It was Schedule B for unpaid rent 
for August, September and October, each month being 
two thousand eighty-threo dollars and thirty cents. 
Unpaid additional rent is made up of mortgage pay- 


25 
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•: 

»ents 

and real estate taxes, and that is five thousand 


«iEht 

hundred eighty-three dollars and twenty-eight 

• 

c.nt. 

1 

per month. 


5 

Q Have you read this complaint, Mr. 


Stern? 



6 :i 



7 ! 

A I read it and wrote it. 

) 


8 

Q Is it accurate and truthful in all 

i 


respects? 1 


9 



10 : 

A I believe it is. 



MR. BRECKER: I offer in evidence 


12 1 

the complaint which the witness has been 


13 i 

referring to and which was narked as Exhibit 


14 j 

i 

"R” to the landlord's application. 



MR. BLUM: I object to it. I see 

j 


16 :: 

nothing here but an attorney's product, a 


17 

i 

claim. It certainly isn't probative of the 


i 

18 1 

facts. 


1 

19 

THE RtFI.REE: Don't you think I know 


20 

ji 

that? 

1 


21 

H 

MR. 3LUM: Judge, we are cluttering 

I sS 

• 

22 

up a record here. 

1 


23 |i 

Till! REFEREE: Your objection is over* 



ruled. I didn't know you were sc concerned 


25 1 

with a record being cluttered. 


1 

. l 

1 


4 
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MR. BLUM: I certainly am. 

THE REFEREE: If you are, your objec¬ 
tion is overruled. 

MR. SANDLER: Your Honor, this is al¬ 
ready an exhibit to the pleadings, it's al¬ 
ready before the Court. 

MR. BRECKER: It's not admitted. 

THE REFEREE: I have not been asked 

to take judicial notice and receive a paper 

filed with me. Mark that in evidence. 

(At this time, the said docu¬ 
ment was so marked as 
Applicant's Exhibit ”2” in 
evidence.) 

Q Mr. Stern, have any payments been made 

on account of the indebtedness alleged in the com¬ 
plaint marked in evidence as Exhibit "2"? 

A I believe that there was one mortgage 

payment made subsequent to the filing of the complaint 
there. I am not sure but I believe - - yes, I 
believe there was one mortgage payment. 

Q What was the amount of this paymentT 

A I think it was a mortgage payment 

for forty-two hundred twenty-seven dollars and 
nineteen cents. 

Q Was this payment before or subsequent 








1 


H M 

to tho arrangeaent procaadingT 

A I believe it was ■■do before, aade in 

the gap period between the filing of the coaplalnt 

in the New Jersey court and the filing of the peti¬ 
tion. 

Q How auch aoney has been paid to the 

landlord on account of rent or, specifically, use 
and occupation? I refer to use and occupation and 
not rent during the hiatus bankruptcy proceeding. 

A There was a payaent aade in late 

Deceaber of sixty-three hundred soae odd dollars, 
and it seeas to have been a figure of all rent ex 
real estate payaents for that aonth. 

° Does that figure include the aortgage 

payaent? 

A Yes. 

Q That was for what aonth? 

^ ^ was paid in Deceaber and I presiaie 

it was paid for the aonth of Deceaber. 

Q Has any use and occupation been re¬ 

ceived by you or the landlords for the aonth of 
Novoaber? 

A No, sir. 

Q Or for the aonth of January, 1974? 
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A No, sir. 

Q Now, Mr. Stern, upon the filing of 

the arrangement proceedings by Overmyer, did you 
take any action with respect to the lease? 

A Yes, I did. 

Q What action did you take? 

A At that time I re-examined the lease. 

I had previously sent the series of termination 
letters through August and September under the non¬ 
payment provision. 

At that time I re-examined the lease 
because I felt the lease provided for additional 
grounds of default. I sent a letter to Overmyer, as 
I had done in the post, saying I had terminated 
their lease before but this is an extra, added ground, 

M You again defaulted by filing a Chapter XI Proceed¬ 
ing . ” 

I sent two letters as was my practice. 
They were both returned. I then took those letters, 
put a cover letter on them, and sent them over to 
Mr. Herzog. That was late November and early 
December, 1973. 

Q I show you a copy of a letter dated 


November 29th, 1973, which was narked as Exhibit "C" 
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to the landlord'• application, and ask you if that 
is a copy of the letter you referred to which was 
sent pursuant to the filing of the Chapter XIT 

A This was the first letter sent to 

Overayer which was rejected. 

MR. BRECKF.R: I offer in evidence a 
copy of a letter dated Noveaber 29, 1973. 

MR. SANDLER: No objection. 

(At this tine, the said docu- 
aent was so narked as 

Applicant’s Exhibit ,, 3" in 
evidence.) 

Q I show you a copy of another letter 

dated Decenber 3rd, 1973, respecting b. H. Overnyer 
Coapany, Inc., and ask you if this is the subsequent 
letter which you have referred to? 

A Yes, this is the letter thst I sent 

to Robert Herxog which had attached to it the letter 
that Overayer rejected on Novenber 29th. 

MR. BRECKER: I offer in evidence the 
letter of Deceaber 3rd, 1973. 

MR. SANDLER: No objection. 

(At this tine, the said docu¬ 
ment was so narked as 
Applicant's Exhibit ”4” in 
evidence.) 


25 


Q 


Mr. Stern, you had nad 


ference 
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previously in your testlnony on other notices respect* 
ing non-payment. Are copies of these notices annexed 
to the complaint which is marked in evidence as 


Exhibit ”2”? 

A Yes, they are, the letters of August 

21st, September 10th - - there were two of September 
10th because I was also noticing the sub-tenant - - 
and two of October 22nd which related to the eject¬ 
ment, and notices required by Now Jersey law to file 
an ejectment complaint. 

MR. BRECKER: That's ay case. 
CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Stern, were you involved in the 

negotiations to acquire this property? 

A Not formally involved in the negotia¬ 

tions as such, no, sir. 

Q Were you familiar with the negotiations 

directly or indirectly? 


I had some familiarity indirectly. 


yes, sir. 


Do you know how the rent was fixed 


in the lease? 


A I am not certain but as I recall, the 

discussion sort of, on this side of this tabls, on 


ii 
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the landlord's side of the table, I believe It was 
just a function of a net-net-net throw on the in¬ 
vested capital. 


5 j 


Q 

A cash throwback on the invested 

6 

capital? 


7 


A 

Yes, sir. 

a 


Q 

That's after paying taxes and aort- 

J 

gages? 



1 

io 1! 


A 

Real estate taxes and aortgages. It 

n |j 

was a 

staple 

net-net-net lease. 

J 


Q 

Arc you aware of how long the balance 

:l 

13 ' ! 

of the 

lease 

had to go, the balance of the original 

i! 

14 

teras, 

Including the renewal option? 

15 j 


A 

I believe it was a twenty-year lease 

16 | 

with two ten* 

•year options. It was executed in 1969. 

17 i 


Q 

It's fifteen plus twenty? 



A 

Yes, that is correct. 

«! 


Q 

Thirty-five years? 

i 1 

20 j 


A 

Yes. 

21 1 


Q 

During that entire period, it's a 

1 

22 

single 

rent. 

is it not? 

23 


A 

No, it's not. 

i 

24 


Q 

Does the rent reduce? 

25 1 


A 

Yes, it does. 


25 

ll 






1 


Q 


When doe* it reduc ? 
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A In the event thet Overmyer exercises 

its options in five years for tonancy and renewal 
of the lease, assuming that it's ten years from that, 
the rental then becomes, I - - I think it reduces by 
twenty-five porcent. 

Q Forgetting even the reduction, you 

in your capacity as representative of the landlord, 
then, have a cash throw that is a constant cash 
throw that can't be increased in any manner, and 
presumably, should not be decreased, it's a constant 
return? 

A Yes, sir, 

Q Do you know how much cash was invested 

in this transaction? 

A Yes, I believe it was two hundred 

seventy-eight thousand dollars in cash. 

Q What percentage was the landlord to 

receive on the two hundred seventy-eight thousand 
dollars? 

A I think it was something like nine 

percent. The simple net throw was twenty-five 
thousand dollars on two hundred seventy-eight thous¬ 
and dollars invested. 
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Q Mr. Stern, you are aware, are you 

not, that the rent that that one subtenant at the 
premises pays to Ovemyer exceeds the rent that 
Ovenoyer pays to you? 

A Yes, T am aware of that. 

Q Are you aware by how much it exceeds 

it? 

A I an not aware of it. 

Q How much is that figure? 

A It’s my understanding - - I have 

gotten the sub-lease - - froa reading the sub-lease 
I believe that the rental paid by the tenant, Ameri¬ 
can, is a multiple of - - it's something like eighty- 
three thousand dollars or eighty-four thousand 
dollars as compared to the twenty-five thousand 
dollars. 

Q Would it refresh your recollection if 

I told you that the sub-tenant pays to Overmyer, 
approximately seven thousand dollars a month more 
than Overmyer pays to you? 

A That's the figure, eighty-four thous¬ 

and dollars. 

^ And eighty-four thousand dollars - - 

the differential? 
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A That's the figure, eighty-four thous¬ 


3 i 

and dollars. 

• 

! * 

* ! 

Q And eighty-four thousand - - that's 


» 

an eighty-four thousand dollar differential? 


6 

I 

THE REFEREE: Do you know the terns 


A 

of the sub-lease? 


8 

THE WITNESS: Yes. 


9 

THE REFEREE: How uany years? 


10 

THE WITNESS: The sub-lease ends 


11 

April 4th, 197S. 


12 ' 

Q Have you been to the warehouse? 


13 

A No, I have not; 


14 

Q You have never been to this warehouse? 


15 

1 

A No, sir. 


I 

16 ! 

Q Do you know what the sub-tenant has 


17 

done in terns of installing heavy machinery in that 


18 

warehouse? 


19 

A I only know through ay conversations 


20 

with the sub-tenant. 


21 

Q What has the sub-tenant told you? 


22 

A The sub-tenant indicated to ne that 

• 

23 

they have some sort of nanufacturing facility there. 


24 

thatthey are in there rather heavily with their 


25 

equipment and their lines, et cetera. 
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It happened that I talked to a man 
who didn't know. I enn't toll you tho oxnct .true- 
tural changes that were aade. 

THE REFERBEs I think you answered 
that question. 

Q Did the sub-tenant indicate to you 
they were concerned whether they would stay because 
they felt these proceedings have a cloud over 
Ovemyerf 

A The concern by the tenant as such was 
that they were looking for other accoanu>dations as 
•* San Antonio. Texas. 

Q Hasn't that sub-tenant indicated to 
you they would be willing to stay if there was no 
problem with the rental or with the leaser 

A Well, I have had substantial conver¬ 
sations with the sub-tenant and negotiations with 
then. I can't answer your question directly because 
it relates to the question of rental. 

They felt they are paying an extra¬ 
ordinarily high rental, way above the narket, and 
If that rental were reduced to sowething their head¬ 
quarters back in Evanston, Illinois would accept, 
they would consider entering into a ten or fifteen- 
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THE REFEREE: Despite the intrusion 
of their equipment in the building and the 
alterations? 


THE WITNESS: They told me flat out 
they were willing to spend half a million 
dollars to go to San Antonio, Texas. 

THE REFEREE: If you prevail in this 
case, are you prepared to recommend to your 
client they reduce the rent on a new sub¬ 
lease? 

Q What is the name of the client? 

A Jay Nigro. He is an attorney in 

Evanston, Illinois, the headquarters of American 
Hospital. And, I have negotiated with their Newark 
attorney whose name is Lee Sarokin. 

Q Where are they located? 

A 17 Academy Street, Newark, New Jersey. 

Q Did you ever negotiate with any of 

the principals of the sub-tenant themselves? 


A 

Q 

A 


I believe those are the principals. 

The two attorneys are also principals? 
Jay Nigro is an in-house attorney. 

Mr. Stern, didn't you speak to Leon 


25 


Q 
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2 

s#nm » an attorney employed by Overayer, and tell hia 


3 

it’s your feeling and your lapresslon that the sub* 


• 

tenant was going to stay or wanted to stay? 

| 

5 

A I don’t know who Mr. Sena is. I have 

6 

never spoken to him, to my knowledge. 

1 

7 

Q Mr. Stern, going back to that seven 

8 

thousand dollars a month or eight thousand dollars 

9 

a aonth - - the eighty-four thousand dollars a year 

10 

differential, between what the sub-tenant pays and 

11 1 

what you collect, didn't you several aonths ago 

12 

write to the sub-tenant? 



A I'a sorry, is Mr. Sena the gentleaan 


h ;■ 

who was sitting here? 


! 15 I 

Q Yes. aid you speak to Mr. Sena? 


,6 

,1 

A Yes, but not by telephone. I spoke 



to hia personally. 


18 i 

Q Now do you reaeaber the conversation 


19 ' 

you had? 


20 j! 

| 

A Yes, I do. I met hia. I did not 


21 I 

know his association with the case in any way, shape 


1 

• 22 j 

or fora, but I sat on that bench with hia the last 

| 


23 

tlae I was here, and he said they are going to stay. 


24 J 

* r * n 't they, or something like that. I said, ”1 


25 j) 

know they are in there fairly heavily, that I suppose 
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they were going t0 stay.'* 

THE REFEREE: The Court surmises the 

sane. 

A That waa prior to »y conversation 

with Jay Nigro of last week. 

THE REFEREE: At the beginning the 

Court got the drift of the line of this 
questioning. 

Q Mr. Stern, didn't you instruct the 

sub-tenant in writing in Septenber of 1973, to pay 
directly to you the rent which otherwise would have 
been paid to Overmyer? 

A Yes, sir, I did. 

Q Did they pay you that rent? 

A No, sir. 

Q Did you commence an action against 

then to collect that rent? 

A Yes, sir. 

Q What is the status of that action? 

A It's embodied in the ejectment pro¬ 

ceeding. You can see it. It’s stayed along with 

everything else in this matter. 

Q Did they ever attempt to tender to 

you a lower rent than the rent you asked them for? 


25 
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No, sir. 


Did you ever negotiate with thee for 


• lower rontT 


A I negotiated - - in trying to get the 

higher rent I negotiated with thee. We never got to 
•ny fire fixed dollars, all I did discuss - - I 
tort of oor.d ov.r th. thou, end two hundred 

dollar groat fljura th.y were paring and nibbled It 


down. 


I believe I gave thee a figure of 
fourteen thousand five hundred dollars. There was no 
affirmative stand to that. 

Q Fourteen thousand dollars instead of 
fifteen thousand dollarsf 

A Fifteen thousand two hundred dollars. 
They did not accept it. 

Q In any event, your testimony is you 

are now expecting to eject the sub-tenant because the 
sub-tenant is not paying you the fifteen thousand 
two hundred dollars that it had been paying Overmyerf 
MR. BRECKER: Objection to the fore 

of the question. Nothing has been said - - 
THE REFEREE: Overruled. 

A That is not actually true. I joined 






BBSS 


I 


l 

i 

\ 

H <6 

| 

2 

then in the action because in an ejectment proceed¬ 
ing in New Jersey, I had to join the person in 


3 


4 

possession. I did not want to be bound in any way, 


5 

shape 

or form by their sub-lease. 


6 

1 

THE REFEREE: Well, you don't want 


7 1 

! 

i 

thorn out? 

1 

8 

| 


I 

THE WITNESS: No, I don't. 

9 


THE REFEREE: You certainly would 


10 


like to see them stay in to the end of the 


11 


term? 


12 

. 

THE WITNESS: Yes, sir. 


13 1 

: 


THE REFEREE: Do you think that you can 


I 

14 

ii 


get that rent from anybody else in New Jersey? 


35 1 

|j 


THE WITNESS: No, sir. 


16 jj 


MR. BRECKER: They better not read 


17 S 


this record, or we are all in trouble. 


w 

18 ii 


Q After the first letter in December 


19 

of 1972, you wrote them a second letter on October 


20 

• 

22nd, 

1973, and you addressed it to Mr. Nlgro and you 


21 | 

22 ; 

1 

23 ji 

said. 

"Dear Mr. Nigro, take notice thar., on behalf 


of the 

owners of the referenced premises, demand"-- 



A That is correct. 


24 


Q This seems to be contradicting what 


25 ; 

l\ 

you testified to in terms of your wanting them to 
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reaain? 


No, sir. 


Q I* it only that you wanted then to 

reaain at the fifteen thousand two hundred dollar 
figure? 

A No, sir, although we would like it. 

I don't want to be bound by the sub-lease and I hare 
^ give a notice to quit in order to bring ay action. 

If you notice the date of that, that is October 
22nd. I filed my coaplaint on October 25th. 

The lew in New Jersey require* a 
notlc. to quit be jlven in order to be eble to neet 
the requireMnts of jurisdiction. I had to do thet. 

Q In whet sense don't you went to be 

bound by the eub-leeseT If you would eccede to the 

ovemyer position you would be entitled to fifteen 
thousand two hundred dollars? 

A The aajor consideration why I wouldn't 
went to step into the shoes of Ovennyer in the sub- 

leese is that Ovemyer was pro-paid ninety-one thoua- 
«d doll.,, i„ rent in . . wh , ch ,, to jerv<( 

lest six nontha' rent, accordinf to the sub-l.„e, 
which runs out September, 1974, throu,h and of ' 74 . 

I didn't want to be bound. 


25 
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Q That was your motivation in attempting 

to sover the sub-lease, the relationship between you 
and the sub-tenant? 

A That was one. There is another con¬ 

sideration in that I felt if I didn't make it clear 
to everybody concerned that I was severing that sub¬ 
lease, somebody might make an argument that the 
Overayer lease was still in affect. I felt it was 
terminated and had to indicate that consistently. 

Q You were not objecting to the fiftoen 

| 

thousand two hundred dollars a month rent? 

A 1 would love it. 

I 

Q In fact, you tried to collect it? 

| 

A You would. 

I 

Q If you were able to collect that 

fifteen thousand two hundred dollars it would increase 

i 

what you referred to as your cash flow by eighty-.^our j 
thousand dollars? 

A No, sir, it would not increase it by 

eighty-four thousand dollars. 

THE REFEREE: Sixty thousand dollars? 

THE WITNESS: Yes. 

Q Do you consider this as something as 

substantial value to you? 
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A Absolutely. 

Q If Overmyer were willing to cure 

defeults et this tine in response for your 
weiving any claims that the lease was teralnated, 
would you accept this offer? 

A No. 

Q Why not? 

i 

A Because I don't feel (A) That I want 

I 

overmyer as a tenant. I feel that Overnyer gave us 

| 

• • 

THE REFEREE: Never aind, give ae 
(B)? (B) is you would like to get that 

extra sixty thousand dollars? 

THE WITNESS: Exactly. 

THE REFEREE: Twenty percent of his 
return. So would I. I don't think anything 

I 

pejorative is drawn by that. 

Q Are you willing to pay any considera¬ 

tion for sixty thousand dollars a year additional 
lncoae? 

MR. BRECKER: Objection. 

MR. SANDLER: If he says yes what is 
your objection? 

I 

THE REFEREE: I don't know why it's 


A 
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important. I know it. Anyway, I will sus- 
tain the objection. I have a very clear 
picture here. 

MR. SANDLER: Thank you. Your Honor. 
TIIL REFEREE: I have a very clear pic¬ 
ture if you don't put in any ovidcnce. 

MU. SANDLER: I haven't even started. 

THE REFEREE: This is a very, very 
clear set of facts due to the candor of Mr. 
Brecker and his witness which just about goes 
to the very question you have been trying to 
raise with everybody else. 

MR. SANDLER: No further questions. 

MR. BLUM: I have questions on New 
Jersey landlord-tenant law. I think it's 
appropriate. 

CROSS-EXAMINATION BY MR. BLUM: 

Q Mr. Stern, you are familiar, are you 

not, with the New Jersey landlord-tenant law, the 
procedures in respect to landlords' and tenants' 
rights? 

A Yes, I am. 

Q First, let me ask, does a tenant in 


the State of New Jersey under a written lease have a 



1 


Ns i 

right of redemption after he is in default unless he 




specifically waives that right? 

A Unless he specifically waives it, he 

night have it and it depends - - I an not trying to 
be coy with you, but it depends on the type of action 
that is brought. 

If your reference is to a sunnary 
dispossess action, which is a statutory action, there 
are all sorts of what you night call equities of 
redemption. If you are talking about a full eject* 
nent proceeding that sort of changes it. 

Q Were you concerned with the type of 

termination that you had achieved or thought you had 
achieved when you sent out your notice on August 
27th as far as whether or not this tenant had a right 
to redeem? 

I 

A I read the lease; I found three lease 

provisions where Overmyer waived their equity of 
redemption - - in Section 1S05 they specifically and 
expressly waived their equity of redemption. 

I was being very careful. If you 
will read my letter, you will see I protected myself 
all the way around. 

Q I read your letter of September 10th, 
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which has been narked in evidence and it is - - it 
indicates in the last paragraph on the first page, 
basically, that the lease terminated as of the 
notice and that a date thirty days of this date shall 
be the affective date for termination pursuant to 
Section 1502 of said lease; that Section 1502 remedies 
are not exclusive, that summary dispossess proceedings 
are not necessary to affect termination of the sub- 
leaseT 

A That's a paraphrase of the leaseT 

j 

Q Yes, sir. Now, would you look at 

Section 305 with respect to thu tenant's right of 

I 

redemption. It’s the last paragraph to this 
exhibit page. 

A Yes. 

Q Read the last part which talks about 

the right of redemption. 

'Tenant expressly waives any ar.d all 
rights of redemtion granted by or under any present or 
future lav/s in the event Tenant is evicted or dis¬ 
possessed for any cause, or any event of Landlord 
obtaining possession of the Demised premises, by reason 
of the violation of the Tenant of any of the covenants 
and condition of this lease, or otherwise." 

Q You did not have possession of tha 

premises when you sent up this letter of September 
10th, did you, or notT 



o 



1 
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2 

A No, I did not. 

i 


3 

Q You had not socurod an ordar of a 

: 

• 

4 

court of juriadiction in New Jersey for an ordar of 

! 


5 

summary dispossess, did youT 


6 

A At that point, I did not, no. 

1 


7 

Q Therefore, when I asked you whether 


8 

you had any doubt in your Bind as to whether or not 



9 

there was a right of redemption in this debtor as a 

I 


10 

tenant, you said you terminated many different ways? 



ii ! 

A Right. 

' V 


12 

Q But, you did have doubts, did you not. 



13 ; 

since you knew you hadn't possession under that lease 

ft 


14 

provision, nor did you have an order of a court 



15 

terminating the lease, dispossessing the tenant and. 



16 ! 

perhaps, the tenant did have a right of redemption? 

1 


17 

f! 

18 i 

A You are wrong because you are reading 9 


a right to redemption much too broadly in leases in 

1 


19 

New Jersey law, especially with the history of the 


20 

II 

defaults in this case. 


21 

If you look at 1507 there was addition- 

• 

22 

al language with regard to waiver of equity of redem- 


23 

ption. 



24 | 

If you look at the provisions of 



25 

Section 1501, 1502 and 1503, you will see that the 
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landlord can go so far to stop into the property, 


3 


take it over and not terminate the lease. He has 

• 

4 

II 

1 

il 

all sorts of options. In my personal opinion, in 


5 


answer to your question, the landlord has extraordi¬ 


6 

1 

| 

|i 

nary rights under that lease; it's an extraordinarily 


7 


favorable lease to the landlord. 


8 


It was written by the tenant and in 


9 

i 

1 

a commercial transaction, arms-length. It had a 


10 


history of defaults by the tenant and no reasonable 


11 


court, in my humble opinion, in New Jersey would 


12 


judge this equity of redemption to ride in the 


13 


tenants. 


14 


Q Just one point. You did not have 


15 


possession, number one, and, number two, you don't 


16 

|' 

want to leave this court, do you, with the impression 


17 

1 

that there has been a judicial termination? 


18 

t, 

i, 

i| 

A No, there has been no judicial termi¬ 


19 


nation. 


30 


Q And, in fact, that is why you brought 


21 


youT action for evictment, is that right? 


22 

1 

A That's not true. 

• 

*3 

I 

Q You didn't believe there was a termina¬ 


24 

II 

!| 

tion sufficient to permit the landlord to do with the 


25 

1 ! 

property as it wished? 
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A That is not - - it's only true to the 

•xtent American Hospital Supplies fait thara was a 
cloud on the title and in my negotiations with than 
I couldn’t gat anywhere, so I brought the action. 

Q I call your attention to the complaint,j 
The complaint seeks damages from American Hospital 
upplies. It seems to me you were bringing this 
action on behalf of the landlords because the land- 
lords were not so sure they had a clear right to 
possession? 

I 

A The damages related to the October 

rent which is the rent they didn't pay ne after I 
terminated the lease. 

Q But, the notice of August 27th which 

i» appended to your papers does not call for the pay- 
■ent of October rent, it calls for payment of rent 
before that date? 

A I beg your pardon? 

n ~ ! 

Q The August 27th notice of termination? 

A Was not to American, that was to Over- | 

myer. 

Q You received money after that date, 

didn't you? 

| 

A No, I never received money - - there 
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was one payment, as I understand It, that was made 
in the gap, in the gap period, as I testified, between 
October 25th and November 16th, which went to the 
hank for the August mortgage payment. That's all 
that was received until December's use and occupation. 


That payment was made at your insist¬ 


ence? 


I 

A What payment is that? 

Q The forty-two hundred some odd dollars.; 

A I asked for all arrearages to be made 

up even after the termination. I didn’t want to he 
left with a debt even though I felt I shocked Overmyer. 
I wantea the rent. 

Q Did you know that payment had been 

made to the bank at the time you commenced your 
ejectment proceeding? 

A It was my understanding it was made 

after. Perhaps I should back off from that and say 
to that extent I am not the bank and did.not receive 


* 

the payment. 


It's my understanding that the payment 


wes made in that gap period. 


Did you ever cause this ejectment 


action to be served? 
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A Ye*. I did. 

Q When was it served? 

A Service was in late October. 

Q Do you know whether service was before 

or after the payment of the forty-two hundred dollars 
to the bank? 


A I do not know of any forty-two hundred 

dollar payaent at the time of service. I don’t think 
- - as I say, I don’t know when that check got into 
the bank. 


MR. BLUM: I believe that will be all. ! 

MR, SANDLER: I have one or two aore 

questions. 

THE REFEREE: No. 

MR. BRECKER: I have a few questions. 
RE-DIRECT-EXAMINATION BY MR. BRECKER: 

Q How much. If anything, did the land¬ 

lord pay or what was the consideration as to the 
purchase of the property, by the landlord, other 
than the cash to which you ha^e testified? 

A That’s all. 

Q Didn't they take a mortgage or take 

subject to a mortgage - - 

MR. SANDLER: You are leading. 
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MR. BRECKER: I withdraw th© question, 

then. 

Q What did th© landlord pay or was ther© 

any other consideration? 

A The total purchase price was seven 

hundred seventy-eight thousand dollars. 

Q Of which how much was cosh? 

A Two hundred seventy-eight thousand 

dollars. 

Q Was the balance a mortgage? 

A Yes, sir. 

Q What improvements, if any, do you know 

of that were made to the premises by the tenant, 
Overmyer, excluding any improvements made by the sub¬ 
tenant during the intervening period between the execu* 
tion of the lease and the within arrangement proceed- ! 
ing? j 

A I know of none and, in all fairness, 

I would not know of any. 

MR. BRECKER: Then I would withdraw 
the question. 

RE-CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Stern, can you tell us the terms 

of the five hundred thousand dollar mortgage? 
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2 

A I believe it was a twenty-year regu¬ 


3 

lar reducing mortgage. I think the rate was - •• I 


• 

have it somewhere - - it was a favorable rate, eight 


5 

1 

and a half percent. 


6 

Q You are happy with the rate? 


7 

A Yes, I am. 

i 

8 

Q how, the total price was seven hundred 

i 

9 

seventy-eight thousand dollars, is that correct? 


10 

A Yes, sir. 

1 

1 

11 

Q When that property is depreciated for 


12 

tax purposes, is the depreciation based on the total 


13 

price less only the land? 


M 

A Yes, sir. 


is j 

Q Do you know how much was allocated 


16 

to land? 


17 j 

A Seventy-eight thousand dollars. 


18 1 

Q You were depreciating based on seven 

| 


.. 

hundred thousand dollars? 

1 


;J 

20 j 

A Correct. 1 

** i 

Q Were you depreciating on a declining 



rate? 


• 

, 


23 

A No, s i r. 


24 

MR. BRECJTER: I object to that ques¬ 


25 j 

tion and move that the answer to the previous 









1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


: 

I 


i 

!; 


H oo 

questions respecting depreciation - - 

MR. SANDLER: Mr. Brecker opened the 
door as to the total sales price, not the 
lease price, and he brought in the amount of 
the mortgage. 

THE REPEREE: I don't, frankly, see 
- - counsel, if the landlord made a good deal 
for himself - - people are in business and 
he is in here to make money. I just don't 
at this point want to hear what he gets tax- 
wise or depreciation-wise. 

MR. SANDLER: We want him to get 
exactly what he bargained for. We don't want 
him to get more. 

THE REPEREE: That's your appeal to 
me. I don't think it has any warrant to this 
course unless you have something material on 
a matter gone into on direct. Otherwise, 

) 

that ends it. We have taken too much tine 

i 

with this case. 

MR. SANDLER: I have one final ques¬ 
tion which is relevant. 

Q Mr. Stern, you testified, and annexed 

is a schedule to your complaint, about arrears of 
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*ppfoximately twenty-cm* thou*and dollars? 

A A* of tho filing of the ejectment 

action. 

Q Ye*, and subsequent to that, approx¬ 
imately forty-two hundred dollars was undo? 

A Yes. 

Q *.0 that the balance is approximately 

seventeen thousand dollars, roughly, 1. that correct? 

A The total arrearage that I have through 

November is twenty-seven thousand dollars. 


Q Would you tell me how you get that, 

please? 

i 

A The basic rent on the basis of four 

months’ rent at a figure of two thousand eighty-three 
dollar, point thirty-three cents, which 1. eighty- 
three hundred thirty-thr.e cents and thirty-two cents.! 
Th* mortgage which is on the basis of three months, 
September, October and November, at whatever it was, 
forty-two hundred dollars, plus twelve thousand 
olghty-seven dollars and fifty-one cents. j 

The tax escrow amounted to something 
like sixteen hundred dollars per month for four 


months which is sixty-six hundred sixteen dollars 
and fourteen cents through November of 1973. I have 



a figure of twenty-seven thousand six hundred thirty- 

» 

seven dollars rnd twenty-seven cents. 

Q Tell me what the twelve thousand six 

hundred eighty-one dollar figure is? 

A Mortgage payments of forty-two hundred 

plus dollars for three months. 

Q You have about twelve thousand six 

hundred dollars in mortgages and eighty-three hundred 
dollars in rent which is about twenty-one thousand 

dollarsT 

A Yes, sir. 

i 

Q How did you get on to twenty-seven 

I 

thousand dollars? 

I 

A The tax escrow payment of sixty-six 

hundred sixteen dollars and forty-four cents. 

Q You know as an attorney, don't you, 

o 

when a bank collects taxes they are always a couple 
of months ahead of you, is that correct, with respect 
to what is due to the taxing authorities? 

A That is certainly true. 

THE REFEREE: Certainly we have twenty - 1 
one thousand dollars less forty-two hundred 

. 

dollars. 


MR. SANDLER: Yes 
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THE REPEREE: That's six thousand 
dollars. 

MR. SANDLER: Yas. 

THE REFEREE: Isn't that enough? 

MR. SANDLER: Yas. 

THE REPEREE: How many bullets do you 
naad to kill anyone? 

MR. SANDLER: No further questions. 

THE REPEREE: Thank you, sir. 

MR. BRECKER: I think I indicated. 

Your Honor, this would be ny only witness. 

MR. SANDLER: Now, can I talk to Mr. 
Brecker for two ninutes. 

(At this tine, a short recess was 
taken and all parties subsequently returned.) 

SIDNEY P. HILLER, having been duly 

sworn by Honorable Roy Rabitt, was examined 
and testified as follows: 

THE REPEREE: Please give your full 
nane and hone address to the reporter. 

THE WITNESS: Sidney P. Hiller, S 
Barbara Lane, Montvale, New Jersey. 
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DIRECT-EXAMINATION BY / R. SANDLER: 

Q Mr. Hillor, was is your profession? 

A I am in the real estate appraisal and 

consultant business. 

« NA* BRECKER: I will stipulate the 

witness is qualified to appraise real estate. 

MR. SANDLER: And is an expert? 

MR. BRECKER: And is an expert thereby 

being an expert. 

I 

Q Where are you presently employed? 

A I am the president of North American 

Research $ Appraisal Corporation, Paramus, New Jersey. 

Q Did your company have occasion recently 

to do an appraisal of the warehouse which is the 
subject of thisproceeding? 

A Yes. 

Q When was that appraisal done? 

A The original appraisal was done in 

the fall of 1973 and in the last week I had inspected 
the site and reviewed the appraisal and put my name 
to it. 

Q When were you personally at the ware¬ 

house? 


25 


A 


Last week, I believe it's the 17th of 







January. 
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Did you prepare a written appraisal 


based on your latest visit to tha site? 


Yes. 


Did you personally prapara it? 


A Yas. 

Q What is tha date of that appraisal? 

A The data of tha appraisal is January 

17th, 1974 and contains tha value of tha subject 
property as of July 1st, 1973. 

Q Can you tell us based on your personal 

inspection of the premises as wall as what is con¬ 
tained in the writtan appraisal before you and any 
other data that you nay have as to whether or not 

you have an opinion as to tha value of tha Overayer 
leasehold? 

A Yes. 

Q What is that opinion? 

A The Overmyer leasehold estate is 

valued at seven hundred five thousand eight hundred 
dollars. 

Q Do you have with you, which I have 

in front of me, a copy of the written appraisal? 

A Yes. 


& 


I 
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MR. SANDLER: I offer at this time 
the written appraisal personally signed by 
the witness, dated January 17th, 1974. 


MR. BRECKER: Your Honor, rather than 
conduct a voir dire can we suspend on a rul- i 


7 

ing on this until Have had an opportunity 

i 


8 

of cross-examination? 


9 

THE REFEREE: No. He has testified 


10 

he physically appraised the property himself. 

j 


11 

MR. SANDLER: Yes. 


12 

THE REFEREE: You may take your voiT 


13 

dire now. 

| 


14 

MR. BRECKER: Thank you. 


15 

VOIR DIRE EXAMINATION BY MR. BRECKER: 


16 

Q Mr. Hiller, on which days did you visit 


17 

the subject property? 


18 

A One day. That was a week ago, Thurs¬ 


19 

i 

day. 


»i 

Q How long did you spend at the subject 


I 21 

property? 


I A Approximately an hour. 

5 22 1 


23 

Q Who did you speak with at the subject 


24 

property? 


1 

A I spoke with a Kenneth Grushevsky 
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(phonetics) - - I believe that's how he pronounces 
his nsae, and one other. 

Q Who was the Maintenance superintendent 
st the building? 

A I spoke with a Kenneth Grushevsky who, 
I believe, is the plant Manager and one other gentle- 
•an whose name I don't remember. I .e. n , he is the 
■sintenance superintendent or Manager of the opera¬ 
tions down there for Aaerican Hospital. 

Q What else did you do during that hour 

besides observe and speak to these two gentle.en? 

A I inspected the building on both the 
interior and exterior and the general areas in which 
it's located. 

Q Now, what, if anything, did you do 
other than what you hare described to u. during that 
approximately one hour so as to enable you to prepare 
the appraisal you referred to other than relying on 
your own experience, background and education? 

A I proceeded to - - we had in our filo, 

sales and rental inforaation that had been obtained 
fro. real estate brokers in the area. I called 
various real estate brokers that had provided us 
with the information and to speak with the broker 


6 







1! 

1 
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2 

involved In the transactions, to confirm tha sale and 


3 

4 i 

tha laase value that they had bean a part of. 

Incidentally, that work was not done 

• 

II 

5 : 

during that hour but done prior to and after my visit 


1 

6 

to tha plant. 


! 

7 

Q I refer you to page tan of this ap¬ 


8 

praisal which has been handed to me and ask you 

1 


9 

whother you have examined the comparable leases iden- 


10 1 

tifiod as 1, 2 and 3 on page 107 

1 

ii ; 

A No, I have not. 


1 

12 ; 

Q I refer you to a suasiary of rental 


13 

values - - I'm sorry, I can't give you the page but 


1 

14 

I can refer this to you (indicating) - - 


15 

A Page 11. 


16 

Q And, I ask you how this was prepared? 


17 

A What do you mean how it was prepared? 


18 

Q How did it get to appear on this page 


19 

of the appraisal, other than, of course, typing by 


20 

a secretary? How was the information derived? 

A The information was taken from the 


21 


22 

leases that are listed on page 10 of the report and 

• 

23 

1 

are broken down into the various categories that we 


24 

felt were indicators of what might warrant an adjust- 

| 

25 

went in either the lease rent due to the time the 

j 







1 




!•••• vss signed or due to the fact that there were 

in the physical site or construction of 
the various buildings. 


Q Now, you refer to leases which you 

Just testified you have not examined, is that not 

correct, sirt 

A Yes. 

Q On pages 7 through 9 of the appraisal 

where are references to sale 1 through sale 4. Now, 

P*** perhaps, is not included here. Perhaps we 
should stop at A. 

How did you arrive at or did you ar¬ 
rive at the tents and conditions of the sales 1 through 
4 which you refer to? 

A The information regarding the sales 

was obtained fron the selling broker and the discre¬ 
tion of the property was obtained fron the selling 
end a physical inspection of the property 
had been nade to determine whether or not the variant 
physical conditions as stated were correct. 

Q Then, it is your information derived 

from two sources, what was stated to you by another 
broker and a physical inspection? 

A Yes. 
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Q Sir, did you personally make the 

physical inspection? 

A Yes. 

Q When did you make the physical inspec¬ 

tion of the land located on the northeast corner - - 
THE REFEREE: l think we are reaching 
the point where you are cross-exa«ining and 
going beyond a voir dire. You have gone far 
enough to articulate an objection or not as 
to the admissibility. 

MR. BRECKER: I can go further. But, 

I will spare the Court's and counsels' time 
from going detail by detail. 

It seems to me there is much in this 
very lengthy document which is not capable 
of admission in evidence had the witness 
been asked the questions and testified. I 
am not at this time objecting to any testi¬ 
mony adducing value that the witness might 
give, but I certainly object to the document 
being admitted in evidence. 

THE REFEREE: It's true there is a lot 
in the makeup of an appraisal by any apprais¬ 
er that's doing his job properly, from this 





i 
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Court•» experience. in b«in t able to com 
to his own valuation, and I think tharo mid 
ba not ona appraisal, substantial appraisal, 
which would not be suscaptibla of objactioa 
becausa the infomation or informants upon 
which the appraiser necessarily worked are 
not before the Court. 

1 an going to overrule the objection 
and accept this document into evidence. So 
far as I an concerned. I want to f et to the 
Proof of how he gets to valuation apart from 
this. I want to get his formula. 


(At this time, the said docu¬ 
ment was so marked as Receiver' 
and Debtor's Exhibit "A M in 
evidence.) 

THE REFEREE: I am not all that sure 
it would not be advisable in cases where am 
iasme is raised as to valuation of the les.e- 
hold, that it would not be better for the 


s 


Court to have its own disinterested apprais- 
ar who is not being paid by the debtor, et 


cetera. So be it. 


Would you now get to what I consider 
the nub of that appraisal, that valuation of j 
•even hundred thousand dollars on the basis 


\ 
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of leasehold interests. 

RE-DIRECT-EXAMINATION BY MR. SANDLER: 

Q Would you explain how you arrive at a 

value of approximately seven hundred thousand dollars 
for the leasehold interest? 

A Basically, we did two approaches to 

value, the cost approach to value - - I would like 
to skip through that because the property is gener¬ 
ally income-producing in nature ard we have depended 
upon the income approach to value for the final value 
conclusion. 

In the income approach to value what 
we did is attempt to go into the market place and see 
what we could find in the way of comparable leases, 
which we have done, and have illustrated those on 
page 10 of the report. Page 10A contains a brief 
summary of the lease on the subject property which is 
leased to American Hospital Supply. 

THE REFEREE: Do you know how much is 
reserved under the lease; how much does 
American Hospital pay? 

THE WITNESS: The basic lease calls 


for a rental of two dollars and twenty-five 
cents per square foot with an annual adjust- 
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■•nt for a cost of living increase. The 
sub'tenant was to pay a tax increase over 
the 1969 base year. The landlords mainte¬ 
nance takes care of the structural mainten¬ 
ance, and the tenant takes care of the gen¬ 
eral maintenance. 

THE REFEREE: How many feet does it 
utilise? 

THE WITNESS: Two hundred forty thous¬ 
and squrre feet plus twelve hundred twenty- 
five square feet of office, plus the yard 
outside. The three leases that I had used 
and made -Ujustnents to, to bring them in 
line with the subject property, are listed 
on page 10. 

THE REFEREE: Mr. Brecker has already 
noted you didn't study the leases. What 
information do you have from those leases on 
which you can gauge? 

THE WITNESS: Prom the three leases 
that were compared with the subject property? j 

THE REFEREE: How were they compared? 

j 

You never saw them. 

THE WITNESS: They were compared with 







the property I have seen; they were compered 
with respect to building areas, the size of 
the buildings. Two of them were in the 
eighty thousand square foot category and one 

was a thirty-two thousand square foot build¬ 
ing. 

The ages of the buildings were all 
from one year to four years old. 

THE REFEREE: What geographical area? 

THE WITNESS: They are all in the 
Edison-Woodbrldge area. 

THE REFEREE: Of New Jersey? 

THE WITNESS: Fairly close to the 
subject property. I think the furthest one 
away was about three or four miles. 

THE REFEREE: How do you know what was 
reserved under those leases if you never saw 
the leases? How do you know what was being 
paid here per foot? 

THE WITNESS: The Information came 
from the brokers. 

MR. BRECKER: I move that be excluded 
. • 
as absolutely hearsay. ♦ 

THE REFEREE: There is no doubt it is 
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absolutely hearssy; thsrs is just no way 
that an appraiser going out on a job like 
this is not going to have to rely on whet 
the market place is. and the Court is going 
to overrule your objection for the same 

reason it overruled the objection to the 
appraisal itself. 

MR. BRECKER: There is no exception 
to the hearsay rule. 

THE REFEREE: I just made one. There 
i* no other way to comply with Section 70 of 
the Bankruptcy Act. Mr. Brecker, that I know 
of. I have handled hundreds and hundreds 
of appraisals in this court. 

While we are not appraising a machine 
that a guy goes to see, even an appraiser 
of a machine, a Landes, in a shoe fsetory, 
goes to the book, the red, green, purple. 

That’s as much hearsay as a broker's informa¬ 
tion. 

MR. BRECrER: I haven’t been argumen¬ 
tative with your ruling. Permit me to he 
heard on this one subject. 

We are not appraising property for 
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the purpose of deeming whether the Court 
should or should not approve a sale. We 
have an adversary proceeding in the nature 
of a trial where the debtor is attempting to 
prove the value of certain property based 
upon its capability of producing income. 

I 

THE REFEREE: True. 

1 

Mn, BRECKER: The evidence they are 
offering, the evidence of similar leases 

j 

which nobody has read and examined - - 

THE REFEREE: That will go then to the 

weight I give the appraisal altogether. 

/ 1 

MR. BRECKER: The rules of evidence 
strictly state hearsay evidence of a probative 
transaction is strictly excluded by law. 

Th <n they say - - 

THE REFEREE: I will consider hearsay 
in determining its weight. 

MR. BRECKER: Most respectfully, you 
are disregarding the rules of evidence. 

THE REFEREE: There is no doubt 
technically you are right. I think this man 
is susceptible of the most searching cross- 
examination as to the comparables and weight 
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h* gave the* end to the extent ho studied 
then. 

You know I cen't put treat weight on 
something someone nay have told hi*. This 
i* not the best way to get an appraisal in 

v 

evidence, but I don't think we have a choice. 

I think you can cross-exaaine hi* to 
a fare-thee-well. 

MR. BRECKER: I a* not alluding to I 
the document in evidence. I a* alluding to 
the testimony. 

THE REFEREE: How Is he going to give 
»• a formula? 

MR. BRECrER: He can't. If you allow 
the* into evidence, he has given you a form* 
u ^* inadmissible, and I invite counsel to 
gat up and give some substantiation. 

THE REFEREE: He's as stuck as you 
•re. 1 don't know why we have got into the 
appraisal business to start with. I haven't 

j 

found his appraisal in any Instance to be 

| 

satisfactory. 

"hat do you want me to do on an appeal 
to the Court's conscience except to consider 
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2 


* man who in good faith goes out to do a 


3 


job. Do you want me to ignore him completely? 

• 

4 


MR. BRECKER: Yes, Your Honor. 


5 1 


THE REFEREE: I will strike all of the 


| 

6 | 


testimony relating to how he got there. Does 


7 ! 


your appraisal show you have cone to a seven 


1 

8 

i 

hundred thousand dollar value to the leasehold!! 

f 

9 i 


THE WITNESS: Yes. 


10 j 


THE REFEREE: Are you finished with 


11 ! 

1 

this witness? I wi11 sustain all objections 

1 


12 ! 


by Mr. Brocker as to any evidence of how this 


13 


witness got to seven hundred thousand dollars. 


14 1 


What do you want, Mr. Blum? 


15 


MR. BLUM: I want to know whether there 


16 


could be any testimony adduced on the value 


17 


of the building - - 


18 


THE REFEREE: Your value of this lease¬ 


19 


hold is seven hundred thousand dollars. This 


20 


is based upon your appraisal and physical 


21 

1 

evaluation of the premises and the examination 


22 

I 

of the lease with the sub-tenant, right? 

• 

23 

| 

THE WITNESS: Yes. 


24 

1 

i 

THE REFEREE: You are not going to go 


25 

t 

i 

into the examination that Mr. Blum is talking 









} 

I 


aboutT 


**• SANDLER: N«. unl.i, I4r. gr.ck.r 


«oas into it. 

CROSS-EXAMINATION 1Y MR. BRECXER: 


Mr. Hiller, you juat statad that tha 


°"™ y,r i.«.h.id ., t . t . „ lu# u vproxiaMlr 
hundred thou„nd doll.,,. j w f . y# , 
■pacific figure. 


Th. question I put to you 1, „. y OU 


••Tim th.t th. l.„, which Overmyer .U.g.dly own. 

1* worth hundr.d thou>u|d Mlmf 

A Hot necassarily. 

9 A " y ° U th. l.„. which 

Or,my.r .U.g.dly own. 1 , lt ., „, ltn . bu cm fc> 

" •° ld t0 *°~»« y or m«n hundr.d thou.»d 

dollarsT 


Q C.n you .xplain to th. Court or, at 

loo.t, to ... wh.t i. worth ..ran hundr.d thou.«d 
dollarsT 

A Th. right, th., ,h. tfiiiat, Ov.™y. r , 

km to continu. ,ub-l..,in* th.t prop.rty for . p.n. d 

•t ,0 .any y.„, lnto the futur> it < r . nt(] ln 

0t th * MntH ha PTi»« to th. pr.p.rty own.r. 






1 

H ao 


2 

THE REFEREE: How far into the future 


3 

can you peer? I can't peer ahead to tomorrow. 

9 

4 1 

What gives an appraiser such a sense 


5 ! 

j 

of prognostication? 


6 

THE WITNESS: Well, at any given point 


7 

in time we try to project what the future 

’ 


8 

will hold. The lease period * - 


9 : 

THE REFEREE: Thirty odd years? 


10 i 

THE WITNESS: Thirty years including 


11 i 

the ten-year option. 

i 


12 

THE REFEREE: Don't you have to assume 


13 , 

he is going to get at least a tenant over 



the next twenty odd years at least comparable 


15 , 

in quality to what is there now? 


16 

THE WITNESS: Yes. 

| 


17 ; 

THE REFEREE: How can you do that? 

1 


16 ! 

The lease, we know, is fine, it fixes terms. 


19 | 

How do you know what is going to happen 


20 

tomorrow, next year, or what? 


21 

THE WITNESS: We don't. Your Honor. 


22 

THE REFEREE: It's very possible that 

• 

23 , 

in a year or two years from now it - - a 


1 

i 

24 i 

condition will exist? An appraisal is as 


25 

good as of the date it's made. 

1 


'? 
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THE WITNESS: In a yaar or two yaara 
the valua may not nacassarlly ba tha same. 

THE REFEREE: But, not nacaaaarily 
such augmentation. Thi. i, worth ..ran hun- 
drad thousand dollar, to a purchaser todayT 


7 ' 

THE WITNESS: 

No. 

8 j 

THE REFEREE: 

When you put a value on 

9 ! 

thia of seven hundred thousand dollars, what 

• 

*10 1 

•re you talking about, Overmyer's right to 

11 i 

sell it, assign it? 


12 ! 

THE WITNESS: 

No. 

„ j 

THE REFEREE: 

What does it mean? 

14 

THE WITNESS: 

Tho fair market value 

15 | 

Of the leesehold which, pre.ue.bly, would be 

16 ij 

the rtlue he would obtain If he did .ell It. 

17 ! 

l| 

THE REFEREE: 

He could conceivably 


g#t tha fair market valua, which is seven 
hundred thousand dollar.. from a purchaser 
on that lease? 

THE WITNESS: Yea. 

Q Mr. Hiller, whet inveetl,etlon here 
r.u n.d. « h . t f. ct . „ clrc>tlt „ c , | d0 rou b||f 

your opinion or concluelon on thet thle leeee could, 
in fnct, be .old lf.lt ... e„i, n . ble t „ ,p proxl .. t( . 
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ly seven hundred thousand dollars? 

A 1 did not ascribe a value to the 

» 

lease, but to the leasehold. The lease, I believe, 
only has another year to run. 

Q I meant the leasehold; I aw talking 

about the leasehold from Lazar, et cetera, to Over- 
myer which, I believe you have said, could be sold 

i 

for approximately a hundred thousand dollars. 

My question to you is what investiga- 

I 

tion have you made and what facts or circumstances 
are you relying upon in giving your opinion of value? 

A The facts and circumstances contained 

in my appraisal report. 

Q Now, I want you to please recite them 

to and I will help you. One is your physical 
observation and inspection of the premises, is that 
correct? 

A Yes. 

Q Is another the lease between the sub- 

lesse, between Overmyer and its present sub-tenant? 

A That was considered but not used as 

the prime basis for valuing the property. 

Q Was the physical condition and your 






25 


observation the prime basis or was there some other 






H «3 


prlM basis in arriving at your opinion? 

The existing lease supported what I 
had deewed to be conparable leases that I found in 
the aarlcet place, and it is that fair economic fair 
rent that the property would be entitled to if it 

were leased on a long-ten basis to another sub¬ 
tenant. 

\ 

It is that additional incono which 
would ba owar the excess over what Overmy.r would 
pay that I added to the value. 

Q Doesn't this all depend on the coapar- 

abla leases thst you sake reference to? 

A The comparable leases and a lot of 

tuasswork into the future and. in part, the subject 

lease. 

Q Are not these conparable leases the 

leases upon which on two occasions you stated you 
never examined but the terns of which were related 
to you by brokers in the market place? 

A Yes. 

HR. BRPCJCBR: Your Honor. I respect- 
fully submit that the opinion stated respect- 
inj value of this leasehold cannot be support¬ 
ed except by recourse of inadmissible evidence 
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which you have expunged, and I ask that the 
testimony respecting tho value of the lease¬ 
hold be stricken. 

HR. SANDLER: This witness did not 

| 

recite his qualifications today but as 1 

I 

recall, lie has spent the last seventeen years 
of his experience - - 

THE REFEREE: And I asked how do you 
get to the seven hundred thousand dollars. 

If he got to the seven hundred thousand 
dollars by access to clearly inadmissible 
proof, in other words, what someone told him 
what would be - - what would be the difference 
if he never filed an appraisal at all and had 

f 

merely come into court to testify? 

MR. SANDLER: The difference is - - 
THE REFEREE: And I say you have 
appraised value at seven hundred thousand 
dollars. Then I ask how did you get to that 
and he says people told me. 

I think these people would not be 
admissible, and I held them inadmissible 
last time on the basis of what I know about 
appraisals since I have been in this court. 




On the basis of the testimony I heard 
I am prepared to accept this appraisal but 
as nothing more, really, than an appraisal 
really is, an educated guess and a hope, and 
in this ca«,e it's accentuated by the fact 
that the naterial he used in immaterial. 

If I send an appraiser out and he 
comes in to me with these other leases and 
brokers I have got admissible evidence. This 
is not only a guess, but it's based upon 
totally inadmissible information given him 
to support the guess. 

I am going to, right at this point - - 

MR. BLUM: Let me make an observation 
before you rule. 

MR. SANDLER: The point is, Your 

£ 

Honor, that - - 

THJ! REFEREE: I have never taken 
anything away fro® the qualifications of Mr. 
Miller. This is still a court of law governed 

j 

by rules of evidence. 

MR. SANDLER: I agree. While Mr. 

I 

Brecker very cleverly, from his point of 
view, focuses on one aspect of the appraisal. 




1 


H 

there are many other part* of the appraisal 


2 

3 

4 

5 

6 

7 

8 

9 


10 

11 

12 

13 

14 

15 

16 
17 


i 


I! 


ii 


■ 



20 

21 

22 

23 

24 


THE RFFEREP: On cross-examination 
let him Ret to some of the admissible bases 
upon which the conclusion is reached. I will 
reverse myself on admitting this and hold 
this in abeyance and let him continue on the 
value. 

. 

If this man were to testify and said 
he saw the property and valued it at seven 
hundred thousand dollars, we would not have 
a problem except on your examination of how 
he gets there, is that right? 

MR. BRECKER: Right. 

THE REFEREE: Lot us proceed on that 
assumption. 

MR. BRECKER: I don't understand your 
ruling. Is the appraisal in or out of 
evidence? 

THE REFEREE: At the moment I am going 
to hold inadmissible the appraisal, but the 
witness is here who can testify as to how 
he got to the figure. 


25 


MR. SANDLER: The fact of the matter 
is in addition to his qualifications and in 






I 
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addition to the fact you are observing hla 
as a sworn witness, in addition to all the 
ingredients that go into his professional 
opinion, the comparable leases are only one 
element. 

THE REFEREE: I want to hold apart 
i:he ruling on the admissibility. At the 
beat it would have very limited probative 
value, as I Just told you. I want to know 
how he gets to the seven hundred thousand 
dollars on the basis of competent evidence - - 
hie own observation, his own evaluation. I 
want to know. 

■•iR. BRECJCER: But I was just con tan* 
plating - - I don't know whether I have any 
more questions - - he just answered that he 
Rtated, I believe * - and I an not try¬ 
ing to characterise the evidence - - that 
his appraisal as to the value of the lease¬ 
holds was based upon income-producing proper¬ 
ties. 

MR. SANDLER: That was one of the 
elements. You are distorting by emphasising 
only that which is favorable to you. The 




H o« 


fact is when you were here last tine the 

fact you objected to was ho wasn't even 

there. 

q Mr. Hiller, have you read the lease¬ 

hold agreement between Ovemyer and Florence Lazar? 

A No, I haven’t. 

Q Have you, Mr. Hiller, read the lease 

modification, which is Exhibit "1A"? 

A No, I have not. 

MR. BRFCKER: No further questions. 
RE-DIRECT- EXAMINATION BY MR. SANDLER: 

0 Mr. Hiller, where does your company 

have its place of business? 

A Paranus, New Jersey. 

Q Where do you live? 

A Montvale, New Jersey. 

Q How far is your place of business from 

the Edison-Woodbridge area? 

A Approximately forty miles. 

Q Aside from the work you have done in 

connection with this appraisal, based on other work 
you have done, based on where you live and based on 
where you are working, do you have a general knowl¬ 
edge of rental values for warehouse space in this 




1 

area? 


H »» 

2 


A 

Yes, I do. 

3 




4 


Q 

That inforaation is of your own per- 


tonal 

knowledge? 

5 


A 

Yea. 

6 

| 




7 



THE REFEREE: Mr. Hiller, do you do 

I 

8 


•njr oth.r appraisal. In real prop.rty and 

1 

9 ! 


leases 


U 


aent? 


10 II 




11 II 



THE WITNESS! Ta.. sir. hay. don. 


12 || 

13 I 

I 

14 


15 s 

16 ; 


17 


•ad equipment aen with our fire. 

THE REFEREE: And you are not exclu* 
*iyeiy involved in thi. type of work, are 
you? « 

THE WITNESS: Probably ninety-five 
percent. 


18 


19 ! 

20 

21 

« 1 

II 

|| 

23 

24 ' 


THE REFEREE: In other words, you 

operate on thla kind of appraisal wor!., ware 
houses? 

THE WITNESS: We do shopping centers 
end a lot of governmental work. 

MR. SANDLER: Your Honor, I at this 
point, if you wUl take two alnutes of 


25 


argu- 





II 

ji 

j 

i i 

H*o 


2 

1 

ment, think that the witness has been over- 


3 

qualified, if anything. 

• 

4 i 

THE REFEREE: There is no doubt about 


'1 

I) 

5 | 

that. Nobody quart els with that. 


6 1 

MR. SANDLER: The comparable leases. 


7 

Your Honor, are one element of an appraisal 


8 

and if there is a cloud over that one ele¬ 


9 

ment, you can still decide based on these 


10 i 

others. 


I 

11 

THE REFEREE: Well, this is over¬ 


12 

simplified. You are making this a question 


13 

of weight - - what number should I substitute 


14 1 

on this if I do not know how much he rolied 


15 i 

1 

on and hat is inadmissible? You want me 

1 I 


16 | 

to conjecture. 

. 


17 

I think that the appraisal itself 


18 

resting on inadmissible opinions with this 


19 

- - this is no more admissible. Nobody 


20 

has quarreled with his qualifications; Mr. 

i 


21 

Brecker has conceded them. 

It 

| 

i 

22 

The fact of the matter is if he did 

• 

23 

not file a written report of an appraisal, 


24 

he could not now testify, could he? 


25 

MR. BLUM: Yes, he could. 

I 


4 





1 

1 
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| 

2 

THE REPEREE: Stop it, Mr. Blum. Ho 


3 

could not now testify orally as to what some- 


• 

one told him as a basis for coming to a 


5 

number. Do you think this becomes more valid 


6 

or probative or is in this instance entitled 


7 

to nore weight because he had it typed up? 


8 

MR. SANDLER: We Just elicited testi¬ 


9 

mony on this one aspect of appraisal. He 


10 

does know of his own knowledge. 


i 

11 

THE REFEREE: I don't know how much 


12 

seven hundred thousand dollars rests 


13 ! 

on inadmissible opinions. That is like a 

1 


1 

H i 

jury getting inadmissible evidence and no¬ 


is ; 

i 

body can ever tell how much was relied on 


1 

>« !! 

to reach the verdict. 


j 

17 

I am goint to - - 


|{ 

18 Jj 

MR. BLUM: Are you going to hear him 


j ,9 

on this? 


! 20 |l 

THE REPEREE: No. I am not. 

21 1 

MR. BLUM: I must be heard on this. 

i 


THE REFEREE: I heard you argue last 

l 

23 !j 

i 

time on the same point. 

j 

| 

24 

1' 

MR. BLUM: I haven't had an opportunity, 

1 

to cross-examine. 

25 






TliE REFEREE: You are not getting It. 

MR. BLUM: I mist have an opportunity 
to ask one particular question. 

THE REFEREE: If you have put all your 

I 

eggs into one basket ~ * 

MR. BLUM: I want to ask one question. 
THE REFEREE: Ask it. 

DIRECT-EXAMINATION BY MR. BLUM: 

Q The comparable leases on page 10 of 

your appraisal, let us assume that you have never 
seen these properties but let us assume that the 
facts as set forth in page 10 are correct. 

Do you have an opinion as to the value , 
of the rental with respect to property located in 

I 

Edison, New Jersey assuming you have an eighty-eight | 
thousand nine hundred seventy-five square foot 
warehouse with a ten-year lease signed in 1970 , at 
one dollar thirty-six cents a square foot, and that 
the building is twenty feet high, sprinkled with a 
rail siding built in 1970 - - do you of your own 
knowledge have any idea of what the fair rental 
value of a real piece of property in Edison, New 
Jersey of this type would command from your experi¬ 
ence in your association with North American 
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9J 

Appraisal « Raaaarch Corporation or any othar cus- 


2 

3 

4 

5 


6!! 


7 P 

8 I 

9 1 

10 | ! 




11 

12 

13 

14 ' 

15 

16 

17 

18 || 

19 

20 

21 

| 

|| 

22 ; 

| 

23 | 

24 

15 I 


h 


t our? 

THE REFEREE: Together with your person¬ 
al observations? 

MR. BRECKER: I would have no objec¬ 
tion to this question except that the base 
lease that counsel is asking for an opinion 
on is not a description of the lease that is 
the subject of this lawsuit but a description 
of one of the coapsrable leases. Why he is 
doing it, I don't know. 

MR. BLUM: It's a hypothetical ques¬ 
tion. 

MR. BRECKER: If counsel had asked whe- 

| 

ther assuming the facts asserted to be involv¬ 
ed in the conparable leases were to be 
correct what value would the lease before 
the Court have, or the leasehold interest, 

i 

then I would not have objected, 

j 

MR. BLUM: Judge, I think I laid 
a foundation for the assumption which is 
better than what Mr. Brecker - - 

j 

THE REFEREE: The objection is over¬ 
ruled. 


i 




.. 


1 
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2 



MR. BLUM: I would like an answer. 


3 


Judge, 

on the values compared with the items 

• 

4 


as set 

forth on page 10. 


5 


A 

The property as you described would 


6 


probably lease 

today in the market for approximately 


7 


one dollar and 

fifty cents to two dollars a square 


8 

|| 

n 

foot depending 

upon whether it was a net or gross 


9 

ii 

lease. 



10 


Q 

The top one being if it was gross and 


11 

1 

i 

the bottom one 

being if it were a net leaseT 


12 


A 

Correct. 


13 

i 

i 

! 

Q 

With respect to lease 2 you havon't 


14 

il 

seen the lease 

. Did you see the property? 


15 


A 

Yes. 


16 


Q 

I ask you, there is a one dollar and 


17 

Ij 

• 

forty-five cent figure inserted on page 10 of your 


18 

l| 

appraisal. 



19 

1 

|| 


We have an eighty-fire thousand eight 


20 


hundred square 

foot building in Woodbrldge, New 


21 

ji 

Jersey, sprinkled and built in 1970 - - 


22 

|| 

;| 

i 


THE REFEREE: He knows what it is. 

• 

23 

H 

il 

i 

|| 

0 

Do you know of your own knowledge 


24 

|i 

i i 

what the rental value is today in Woodbrldge, New 


25 

ii 

Jersey for a property of this typ-»T 



1 

- 


J. 


7 
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Yet. 


Q Would you give tho Court your opinion? 

A That would bo opproxinately tho sane 
“ tho previous property, about one dollar fifty 
cents to two dollar* a square foot depending upon 
whether it was a net or gross lease. 

0 Would your answer he the sane with 

respect to lease 3, assiasing I present to you the 
sane type of hypothetical question? 

A Number 3? 

I 

THE REFEREE: That's thirty thousand 

faet, it's about two-thirds less. 

A 1 was going to say it would be approx- I 

inately twenty percent, or so, higher probably in ! 

the range of one dollar seventy cents to two dollars 
fifty cents a square foot. i 

Q You saw that building, didn't you? 

A Yes. 

Q This information you are now giving 

to the Court is based on your own personal knowledge 
of rental values in these three areas? 

A Yes, sir. 

j 

THE REPEREE: What do you know about 

availability; what do you know about available: 






tenants in that area; what do you know about 
the areas that you of your own knowledge 
know; what about the quality of tenants? 

THE WITNESS: Well, quality of tenants 

• I 

would have an affect upon the lease value 
and in all cases I presumed it was a grade A 

| 

tenant that would be leasing the premises. 

If it was a financially weak tenant, the 
rental rate would have to be higher to core- 
pensate for the risk. 

THE REFEREE: Do you think you could 
get that high a rental? 

THE WITNESS: Oh, yes. There are 
properties being leased today at rates that 
are far in excess of that. Particularly, 
if you come a few miles north, the base lease 
starts at well over two dollars a square 
foot. 

TOE REFEREE: What is the closest 
projection you make on any of these apprais¬ 
als you do here or elsewhere as to long-term 
thirty-year leases? How do you project? 

THE WITNESS: The assumption in most 
any appraisal is that the property will con- 




H 97 

tinue to hivt An tconoiic lift for so suy 
y* mr * into ths futurs. That's primarily 
bassd upon its design. 

If it's fairly modem in design and 
has no existing obsolescence and is in fairly 
good condition, depending upon the use it's 
built for, you could very well estimate it 
would have a continuing use for, say, the 
next thirty years. 

THE REFEREE: Do you have a reason to 
suppose that warehouse space would be desireu 
in the next thirty years or Just that this 
building if it were desired in twenty-five 
years would be around to service needs? 

Which is it, the building? 

THE WITNESS: The building won't fall 
spsrt and can still be used thirty years from 
now for its purposes today, yes. 

THE REFEREE: You don't know anything 
sbout the grade of tenants, or anything in 
the future about the economics of this 
country or that - - you are merely guessing? 

THE WITNESS: Yes. 

THE REFEREE: You are looking at a 


7 
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concrete building and saying barring an atom 


1 
Z 

3 

4 

5 

6 

7 II 
1 'I 

11 

8 

9 : 

10 II 

11 

li 

| 

13 , 

14 

|| 

15 || 

16 

17 

18 

19 

20 
21 
22 

' 

23 

24 i 

25 


bomb, the building will stand and will be 
used as a warehouse? 

THi: WITNESS: Yes. 

MR. BLUM: 1 think the Court can take 
judicial notice of one fact here, whan you 
have what is commonly described as a triple 
A tenant, ASP or Ceneral Motors,I think it 
goes without dispute they would pay a lesser 
amount per square foot because of the value 
of the tenant itself now. 

THE REPEREE: How do we know the 
economics of this country won't in three 
years sell warehouse space to the best 
tenant for half? 

MR. BLUM: If I were permitted to ask 
this witness a question on the economy, then 

THE REFEREE: You have bothered with 
this appraisal and I still can't fathom it, 
do you understand? 

Go ahead, Mr. Brecker. 

CROSS-EXAMINATION BY MR. BRECKER: 

Q Mr. Hiller, in the past twelve months 




how many l«u«t hay# you personally examined for 
warehouse space In Middlesex County, New Jersey? 

A I can’t answer that. I really don’t 

recall whether I have or have not examined leases 
thenselvos in Middlesex County. 

Q Let me expand that to twenty four 
months instead of twelve wonths. Would your answer 
change? 

A I can’t answer that. Our fim is - - 

Q You personally, sir. 

A If I nay answer the question - - our 

fim is very active throughout the state including 
Middlesex County. We in the last two years completed 
four, I believe, complete reassessment programs for 
municipalities in Middlesex County. 

During that tine lease information, 
i n fonution ( narket information has come across 
my desk and in large quantities. I can’t recall any 
specific leases or the specific numbers. 

Q Now, I ask you the same question but 

qualify it to outer - - counties adjacent to 
Middlesex but locations which you would consider to 
be comparable to this Edison location which is in¬ 
volved in this lawsuit. 






1 

1 

i 

H loo 

1 

2 

Hem many leases for the lental of 


3 

warehouse space have you signed in these adjacent 

• 

4 

counties in the last twenty-four months, you person¬ 

5 

ally? 

. 

I 

6 

A I can at best give an educated guess 


7 

and say perhaps a dozen full leases. There were. 

1 

8 

perhaps, fifty to one hundred quotations on rentals 


9 

which were given to me by either word or mouth or 

! 

• 

10 

1 

a written letter from a broker or a participant in 


11 

the deal - - either the lessee, the lessor or owner 


12 

of the property. 

i 


13 

But, the leases themselves perhaps 


14 ! 

a dozen at the most. 


1 

15 

Q Let's focus on the dozen. Do you 


16 

have a firm recollection of, or are you, in fact. 


17 ! 

guessing - - I an not pinning you down to twelve 


18 I 

rather than eight or twelve rather than fourteen - - 


1 

19 1 

I am using a general number? 


1 

20 

A I an only guessing as to the number. 


21 

•’IR. BRECKER: Then, I move that the 


22 

answer be stricken as a guess. 

• 

23 

THE REFEREE: Granted, strike the 


24 

answer. 


23 

Q Does your firm act as a broker in the 

t 


1 




I 




1 
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of or lots# of real property? 

A Not North American Appraisal. I a* 
*1*° the president of General Realty 4 Development 
Corporation. 

Q Does that corporation Involved Itself 
in acting as a broker for the sale or rental of real 
property? 


Yes. 


Q Have you personally brokered a deal 

within the last twelve months where a lease was 
either executed or assigned for warehouse space in 
Edison Township or in Middlesex County with a build¬ 
ing comparable to this subject premises? 


Q In the event a leasehold contained 

terms and conditions and provisions which were par¬ 
ticularly onerous to a tenant and it’s a long-term 
leasehold - - let’s as sine it’s a thirty-year lease¬ 
hold - - and these terras are not the standard terms 
found in printed lease forms which are printed by 
various publications or form companies - - I know 
we have them in the city, such as Blunberg or the 
New York State J’**l F.state Board - - would these 
onerous terms have an affect on the value of this 
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5 

6 

7 

8 

9 

10 

11 

12 

13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


leasehold for the purpose of It being - - 

MR. SAKDLER: I object. Judge, too 

vague. 

THE REFEREE: Absolutely. 

MR. BRECKER: No further questions. 

cm 1 

THE REFEREE: I an going to adhere to 
my ruling that the appraisal rests on inad¬ 
missible underpinnings and is not given any 
greater value merely because it's typed up 
rather than having the witness testify to 
it. 

I an, therefore, going to withdraw my 
prior ruling where I admitted it in evidence. 
Unfortunately, it would have some semblance 

I 

of weight if there was some way that the 
Court could gauge, which it can't how much 
of that valuation rests on what is totally 
not before the Court. I agree that all 
appraisals are guesswork, they have to be by 
their nature. 

I would have no obj action to receiving 
an evidence an appraisal or testimony which 
acknowledged there has to be guesswork when 
we are projecting. When you are asking ne to 





tak« a number which it gauged on what thia 
■an was told by others not before the Court, 
or on the basis of an agreement, or what 
others did, other people not before the Court, 
you are asking for too much. 

MR. SANDLER: If Yout Honor please * - 

THE REFEREE: I don’t want to boar 
further argument. That is ay ruling. 

MR. BRECKER: I have another notion. 

THE REFEREE: You vlll t therefore, 
strike all of Mr. Hiller's testiaony. I be- 

it adds nothing to this case. 

MR. BLUM: I would ask Your Honor to 
peralt us to go up on this ruling alone. 

THE REFEREE: You can't. It's not 
interlocutory; you have to wait tmtil the 
decision comes down. The application Is 
denied. 

MR. BRECKER: All of his testismny 
has been stricken? 

THE REFEREE: Kell, I don't know what 
probative value there is to any of Mr. 

Hiller's testimony if we knock out his 
appraisal. It's the number I an interested 
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in. 

MR. SANDLER: You have now stricken 
all of the testimony, most of which is based 
on personal knowledge, specific personal 
knowledge, because of one element. 

TT!E REFEREE: Mr. Sandler, I don't 
want to argue with you. There is only one 
thing in this man's testimony that has any 
interest to me in this case, the value as- 
cribed to the lease. His qualifications I 
an not quarreling with; his personal observa¬ 
tions of the building, his examination of 
it, his knowledge of generally what is going 
on. None of that troubles me. 

T am interested in one item, what is 
the fair value of this lease so I can know 
what I have got to do, and it rests on inad¬ 
missible underpinnings, and that being so, 
his testimony has no value. If you want, I 
will leave it in and strike from the record 
everything relating to value or how he got 
to the value of the lease. 

MR. ERECKER: May I be heard respect¬ 
ing a motion to strike? 


k 
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THE REPEREE: Ye*. 

MR. BRECJCER: Yout Honor, I an ref err* 
ing to specifically answers to the hypotheti¬ 
cal questions based upon my cross examina¬ 
tion of - - 

THE REFEREE: There is no value, that 
goes out, too. It does give me a bottom 
line. 

MR. SANDLER: On the one point of the 
throe comparable leases the witness has 
testified that he knows, he inspected those 
three buildings personally. 

THE REFEREE: He inspected the 
buildings? 

MR. SANDLER: The buildings, and that 
'■to knows from his own personal experience 
and his knowledge of conditions in the 
state of what the comparable rentals should 
be for those buildings. 

THE REFEREE: What hurts this ap¬ 
praisal is not only that it rests on inad¬ 
missible underpinnings but its whole merit 
is based upon n conjecture into the future. 

It weakens it too much to have any probative 





value 


MR. SANDLF.R: It speaks as of this 

moment. 

THE REFEREE: I am holding to my 
ruling and deeming the appraisal to be inad* 
■issible. I am striking all of Mr. Hiller's 
testimony save he personally vent to the 
premises, personally studied the premises, 
personally has knowledge of what is going 
on in that township, in that area for 
comparables. 

MR. SANDLER: Are you striking the 
fact he has an opinion as a professional as 
to whether this has a value? 

THE REFEREE: I am striking his 
opinion with, I think he will agree, - * 

MR. SANDLER: But, which part, his 
five percent or - - 

THE REFEREE: That is the whole 
point. I have made my ruling. Will you 
sit down, Mr. Blum? 

MR. BLUM: If Your Honor please * - 
I will sit down, Judgs. 

THE REFEREE: Are you ready to pro- 






ceed? 
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MR. SANDLER: In vl«v of /our ruling 


wo nood a consultation with oach othor. 


THE REFEREE: Lot's tako a short 


rocoss. 


(At this tl*e a short rocoss was 
takon and all parties subsequently returned.) 

MR. SANDLER: If Your Honor please, 

I would like to recall Mr. Hiller for one 
question in an effort to uvercosM the proble* 
we have had. 

THE REFEREE: I will allow in my dis¬ 
cretion one question. 


Mr. Hiller, you are still under 


oath. 


RE-DIRECT EXAMINATION BY MR. SANDLER: 

Q Mr. Hiller, assuming all of the facts 

in your appraisal of January 17th, 1974 except the 
facts set forth on Page 10 which. Your Honor, refers 
to the three conparable leases - - assuae Page 10 
is out of this report and assume in lieu of the spe¬ 
cific references in Page 10 to the three specific 


leases, and you base your report on conparable 

fro* your own knowledge of the conparable 
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leases In the area, do you have an opinion as to 
the leasehold value that Overayer has in this parti¬ 
cular warehouse? 

MR. BRECJCER: Objection. 

THE REFEREE: Sustained. Without 
soae testimony he has read conparab'.e leases 
or knows about this lease. 

MR. SANDLER: I will do it again 
as far as that is concerned. 

I 

Q Do you have any knowledge of com¬ 

parable leases in the area? 

A Yes. 

I 

Q What is that knowledge based on? 

I 

A My experience in working it the area 

as a real estate person. 

THE REFEREE: Did you road the 

leases? 

THE WITNESS: In soae cases, yes. 

THE REFEREE: Did you read this lease 
and the aodificatlon? 

MR. SANDLER: The Overayer lease? 

THE REFEREE: That’s right. I aa 

asking you if you read that lease? 


THE WITNESS: No 
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THE REFEREE: In cosing to a valuation 
of a leasehold don't you consider in a lease 
soaething aore than the dollars? A aan aay 
have to give his wife to the landlord, his 
first daughter to the landlord and - - 

THE WITNESS: Yes. 

THE REFEREE: When you go to such lease' 
do you generally go beyond the dollars per 
foot or do you look at the burden? Are you 
a lawyer? 

THE WITNESS: Your Honor, what we 
would look at in the lease is not only the 
dollars but the relationship of the dollars 
being paid as to what the aarket is. 

THE REFEREE: How about the rest of 
the lease? 

THE WITNESS: If there were any 
special conditions set forth in the lease 
that were unusual - - 

THE REFEREE: You would want to 

know? 

THE WITNESS: We would want to know. 
But, they would not necessarily affect the 
value of the property. 
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THE REFEREE: Supposing • lease gave 
a thirty-five year term subject to something 
absurd like whether you like or don't like 
chocolate ice cream. Would it - *■ did you 
read the case at Bar, our particular lease? 
THE WITNESS: No. 

Q Are you familiar with the terms of the 

lease? 

A Yes, I an. 

Q Can I ask you to read that lease now 

THE REFEREE: No, I an not going to 
do that at all. Give me a value, if you can, 
a simple value per square foot as it exists 
today on a thirty-five year lease under¬ 
standing that none of us can peer into the 
future. 

Can you give me such a value without 
anything more? 

THE WITNESS: With a dollar amount 
ascribed to it, yes, sir. 

THE REFEREE: What is a lease worth 
that rents eighty-eight or so thousand 
square feet, or whatever the footage is here. 



ov«r thirty-five years, reaeabering the sub- 
tenant has less than one year to go because 
in six aonths, I aa told earlier in the tea- 
tiaony, it is prepared to leave. 

THE WITNESS: On a thirty-five year 
!•**• * property of this type would rent at 
this date for approxiaately one dollar and 
seventy cents per square foot to soaething 
like two dollars and fifty cents a square 
foot gross. 

THE REFEREE: That is not giving 
ae the value of the leasehold. 

MR. SANDLER: That's the beginning 
of arriving at it. 

THE REFEREE: I think we are getting 
*o far into the reala of nothing but guess¬ 
work on Mr. Hiller's part - - I don’t think 
as a conscientious witness he would allow 
hiaself to be used to come up with a number 
out of thin air. 

I think we add nothing to what already 
has been done. You are not getting this 
appraisal in. 

MR. SANDLER: I aa asking an expert 






witness if he has an opinion if this lease¬ 
hold has a value. 

THE REFEREE: We are sure it has a 
value. He hasn't got it for s«. 

Did you ever go into the building? 

THE WITNESS: Yes. 

THE REFEREE: Could you appraise what 
was done in the building by that tenant as 
a gauge as to whether it wight rewain, wight 
leave, wight have to repair. Can you do any 
of that? 

THE WITNESS: The sub-tenant? 

THE REFEREE: Yes. 

THE WITNESS: There would be sowe 
itews that would undoubtedly rewain that would 
be too expensive to remove, and the itews 
that would probably be ronoved frow the pro¬ 
perty if the tenant left would be the machin¬ 
ery and equipment that he is using in his 
wanufacturlng process. 

THE REFEREE: Would it wake it wore 
or less likely that he would rewain? 

THE WITNESS: 1 would rather iwagine 
he would remain. 
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THF. REPEREB: On what kind of terns? 
Supposing tho landlord war© to doubla tha 
rant? 

THE WITNESS: In that casa I would 
presume ha would move. 

THE RFPERPB: What is it you want? 

Do you want tha nuaibar; do you want him to 
pull it out of a hatT Give us a nuaber. 

THF WITNESS: I can't give a nuabar 
without setting forth tha conditions for 
it. That would ba what tho rantal aarkat 
is. 

THE REFEREE: Today? 

THF WITNESS: Today. 

THE RFFEREE: What is tho value of 
tha laasa today with six months to go? 

MR, BRECKER: Your Honor, I must 
object to Your Honor's question, if I nay, 
ba rafarring you, please * - 

THE REFEREE: You nay. Tha Court of 
Appeals has said you say. 

MR. BRECKER: May I direct Your 
Honor to the prior testimony. Tha witness 
h *» stated ho has not personally examined or 

/ 
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read a lease for - * 

MR. SANDLER: He said he read some 

leases. 

MR. BRECKER: Please. 

THE REPEREE: On your cross examina¬ 
tion? He said none the last year and a few 
over the last two years. 

MR. BRECKER: Excuse me, the testimony 
is not being quoted correctly. He stated 

1 

in adjacent counties over the last twenty- 
four months he has seen other leases. He 
guesses. Then, on cross examination he 
says, "I have not seen them, it's a guess." 

You excluded it from the record. 

THE REFEREE: What possible answer 
can he give? Make your question. 

Q Based on the facts set forth in 

your written appraisal exclusive of Page 10 and, 
further, based on your knowledge for rentals of 
comparable warehouse space in the area have you 
arrived at a value for the Overmyer leasehold inter¬ 
est? 

MR. BRECKER: Objection. The 
record indicates he has no knowledge of coai- 





parable warehouse spaca. Your Honor had 
already sustainad my objection whan the 
identical question was asked. 

MU. SANDLER: Ha said ha doas have 
knowladga. Thera are different ways of 
acquiring knowledge. 

THE REFEREE? The objection is sus~ 
tained. I don't think Mr. Hiller can add 
anything to this. If the appraisal has 
fallen I have no way of gauging his mind's 
operation. I don’t think ha is desirous 
of giving you an answer at this time. 

MR. SANDLER: This is a value to this 
leasehold. If an expert can’t testify to 
it. nobody can. 

THE REFEREE: Not on Information he 
has gotten from outside, inadmissible 
information. 

MR. SANDLER: We would like to move 
** thi* point to appoint a court a p praiser 
to determine the value. 

MR. HERZOG: And adjourn the trial. 

THE REFEREE: I won't get to a 
decision in this. Whet would make Mr. 





Reuben's appraisal givo it any more legal 
ovidentiary value? I don't know. 

MR. BLUM: Because it's not done by 
either party. 

THE REFEREE: That may be. Whether 
it has more evidentiary value is another 
question. I am not sure that Mr. Reuben, 
if he is properly briefed, will not ovorcome 
what Mr. Hiller lacked. 

Nonetheless, there is going to be 
a strong element of conjecture in any 
appraisal going over a thirty-year period. 

We are agreed on that? 

MR. SANDLER: Of course. 

MR. BLUM: And, in every market 
survey of every industry. 

THE REFEREE: Mr. Brecker, since I 
a* going to be trying these for three or 
four more days would you have any objection 
to the Court having an independent appraiser 

MR. BRECKER: No objection. Your 
Honor, but if there is anything implicit 
in that question other than the appointment 




H 

of an appraiser I would like to bo hoard 
and strenuously do object. 

I have been throufh this road before. 
Your Honor, in the first trial that I 
Participated in before this Court respecting 
Mr. George Sie^ler and there were similar 
problems with the testimony of the debtor's 
and receiver’s appraiser. 

When the debtor and receiver struggled 
with the problem that materialized they 
applied to the Court for a continuance to 
obtain further evidence. There was argument 
and I believe Your Honor denied the appli¬ 
cation. 

Your Honor, I came to court today to 
try a case as did the receiver. 

THE REFEREE: You have made your 

case. 

MR. BRBCKER: Let's finish the case 
and have the case decided. 

THE REFEREE: The application is 
denied. Do you have any other witnesses? 

MR. SANDLER: Yes, I do. Your Honor. 


Mr. Planagan. 
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Till: REFEREE: I have sworn you in 
the prior proceeding and you are still under 
oatli foT these proceedings. 

SAMUEL H. FLANAGAN, having been 
previously sworn by Honorable Roy Babitt, 
was examined and testified as follows: 

MR. SANDLER: Incidentally, Your 
Honor, because I was a little shocked by the 

i 

rulings that have been cooing I didn’t 
respond coaipletely but what was stated just 
went into ay consciousness. I think Mr, 
Brecker mis-stated something. We did not 
ask for a continuance. 

THE REFEREE: I a» not going to con¬ 
tinue this trial, which the debtor is going 
to pay for, and have the appraiser testify. 

I just don’t know what real probative value 
a guesstimate of soaething thirty-five 
years hence is going to have in these pro¬ 


ceedings. 

MR. SANDLER: Your Honor, my appraisal 
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TUL REFEREE: Frankly, on the evidence 
I have heard this morning I don't even know 
why you bothered with any of this. I frank¬ 
ly don't know because, quite candidly, I 
had heard enough on the evidence this morning 
to indicate this has a substantial value to 
the estate without putting a dollar on it. 

I don't know what motivates you fellows. 

How much do you think I need to 
exercise an equitable conscience? If I 
understand the testimony, if I let this 
debtor live with this he has got sixty thou¬ 
sand dollars more from this tenants than 
he is paying out to the landlord. You 
fellows, I mean, you just go by the old 
rule, let s sock it all in even if it burries 
us en route. 

How much do you think you need? The 
evidence this morning was this property 
throws off five thousand dollars more a 
month. 

MR. SANDLER: Seven thousand dollars, 
Your Honor. 

THE REFEREE: Whatever, to this 
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*•!• payments and ta<<3 5 ? 

^ **e collect* fifteen thousand two 

hundred thirty dollars a month and pay* out in rent 
and taxes ssventy-nine hundred eighty-seven dollars 


a aonth. 


Doe* t lat include insurance? 


THh REFEREE: That's the two hundred 
dollars a month we stipulated to? 

MR. .lA’WLER: One hundred fifty 
dollars a month. 

MR. BRECKER: Any number. 

THE REFEREE: It was stipulated for 
all these cases that the receiver discharged 
hia duties and got coverage at one hundred 
fifty dollars a month. 


MR. BRECKER: I so stipulate. 

It will be less than that on this 


building. 


MR. SAfJPLER: Will you also stipulate 
to the testimony of Mr. Guy who testified 
in your previous cate as to the average coat 
of maintenance, the routine maintenance, 
aa being two cents s foot? 



MR. BRECKER: If you will let Mr. 

Guy - - if it’s applicable in this case. 

THE REFEREE: We will call him. 

MR. SANDLER: The only other item 
is overhead expenses. 

THE REFEREE: You must hear this. 

We are looking for net figures, bottom line 
figures. At a trial it was discovered at 
this point the Court did not have evidence 
from anybody as to how much is allocated to 
the general overhead, the running of this 
warehouse or that warehouse, nor do we know 
whether in this property there is an in- 
house staff not found in Mr. Flanagan's 
figures. 

Counsel agreed when we get the figures 
from his accountant or the receiver we will 
get the botton line figure and the right 
of cross examination will be reserved. 

MR. BRECKER: So as to reduce? 

THE REFEREE: Yes. 

MR. BRECKER: I will concede. I think 
the whole darn thing is irrelevant. 

MR. SANDLER: I have no further 
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questions. 


MR. BRrCKER: I have to ask a question 

of this witness or Mr. Guy. 

CROSS-EXAMINATION BY MR. RRECXER: 

Q Mr. Flanagan, do you know what 

iaproTtMnts, if any, have been made by Ovennyer 
in the subject premises at their own expense? 

A Not specifically, no. 

O Do you know whether any such ismToro- 

■ents were nade or are you unaware of any such 
inproreaents? 

A I am aware that there were tone 

Modifications Made to the building while under con¬ 
struction due to the tenants. 

Q Was that prior to the leasing oi r the 

building from Florence Lazar to Overwyer? 

A Yes. 

^ Whon was the last check received by 

Overnyer or the recoiver for rent on these preMlses? 

A The receiver has not received a rent 

check from American Hospital Supply since the 
receiver has been in control of the operation. 

Q And, Ovormyer, when was the last 

check they received? 



A My records do not indicate it. 

RE-DIRECT EXAMINATION RY MR. SANDLER: 

o Have you spoken to a representative 

of the sub-tenant recently? 

A Yes. 

q Rased on that conversation do you have 

any knowledge as to why they have not paid the 
rent? 

MR. BRECKFR: Objection, hearsay. 

THE REFFREF: I will allow it. 

A Yes, I spoke with the in-house 

counsel for American Hospital Supply in Illinois, 
a Mr. Nigro. I spoke to him on several natters. 

THE REPFREF.: Why haven’t they paid 
the rent? 

MR. BRECJCER: I will stipulate that 
the rent hasn't been paid because we made 
a claim against the sub-tenant. 

MR. SANDLER: You have tried to 
collect that rent for yourself? 

MR. BRPCKFR: Yes. 

MR. SANDLER: You have prevented 
the receiver - - 

THE RFFFRFF: Do you want Mr. Huy? 
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MR. SANDLER: Yef. 

THE HEPERHE: Mr. Suy, you have bean 
previously sworn today and you *i*e ttlll 
under oath. 

MURRAY G T J Y, having been previously sworn 
by Honorable Roy Babitt, was examined and 
testified as follows: 

DIRECT-EXAM I NATION BY MR. SANDLER: 

HR. SANDLER: Mr. Cuy has already 
been qualified, Mr. Brecker. 

MR. BRECKER: I will stipulate to 
his qualifications to testify as to what 
the approximate maintenance costs on the 
subject premises are. 

Q What would be the approximate cost 

P* r tquare foot for routine maintenance on this 
buildingf 

A My answer would be there is one 

diffirmca in this building thsn in the other ninety- 
nine percent in the system in that this company has 
00 their staff and in operation everyday their own 
maintenance people. 
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| 

j 

2 

Q I^en you say "this ronpany," do 


3 

you moan the sub-tenant? 

• 

4 

j 

A Yes. 


5 

Till; ilEFEilEI': American Hospital 


6 

Supply7 

II 

j 

7 

THE WITAESS: Yes. 


8 

A As such they maintain a foreman and 

j 

9 

a couple of yardmen. We have received very, very 


10 , 

little call to do work on that building, probably 


11 ! 

close to half. 


12 ' 

. 

CROSS-EXAMINATION BY MR. BRECKL'R: 


13 

Q Me. Guy, do you know whether Overmyer 


14 II 

subsequent to its leasing the subject premises from 


15 f 

the present owner made at its own cost any improve- 


16 |: 

ments on the premises? 

1 

17 ! 

, ! 

A l.'hat is the date? 


18 

_ 1 

Q Subsequent to May of 1969? 


19 

} 

1 

A I do not know. 


20 i 

Q Do you know whether they have not 


21 

made any improvements? 


1 22 ! 

A I do not know tho answer to the 

• 

23 

ji 

question. 


2 <; 

it 

Q liav « you physically examined the 


25 J 

premises? 

1 



/ 
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MR. SANDLER: Can I ask what tha 
relerance would ba on whathar Otrarayar 

iaprereuents on a quastlon of termination of 

a laaaaT 

MR. 1RECKER: My point la if tha 
praparty now was to fo back to tha landlord 
At is worth nora for soma raaaon that 
it orlfinally was worth I want to know whathar 
tha incraasa in tha ralua occurrad by soaa 
out of pockat expanses of Ovarayor, by soaa 
special addition by Orerayar or whathar 
OrmTMfr nade a good daal in tha - - 

MR. SANDLER: I will stipulata with 
you it would be worth aore because ha could 
collect tha differential. 

THE REFEREE: You don't know, do 

youT 

THE WITNESS: No. 

THE REFEREE: Ha doesn't know. 

MR. BLUM: I would like to examine 
this witness. 

THE REFEREE: You Just don't know 
whan to quit. 

MR. BLUM: I want testiiMny elicited 
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if he is able to do it. 

DIRECT-EXAMINATION BY MR. BLUM: 

Q Mr. Guy, you are familiar with con¬ 

struction costs, are you not7 
A Yes. 

MR. BRECKER: Can I ask counsel 
be cautious not to lead the witness. 

MR. BLUM: This is the nature of 
direct and cross. 

THE REFEREE: He is an expert. I 
understand you can lead an expert. He is 
a construction engineer of long experience 
of this conpany and others. 

My understating is even on direct 
an expert opinion nay be drawn out. 

MR. BRECKER: I thought you were 
referring to Mr. Blum as an expert. 

Q Mr. Guy, have you had any experience 

in the letting of construction contracts in the State 
of New Jersey in the past year in the construction 
of the type of warehouse before the Court in this 
coseT 

A Yes. We just corpleted the sale- 

lease-back of one in October. 
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THE REFEREE: Where? 

THE WITNESS: Edison. 

Q How far is Edison fro* this subjoct 

property? 

THE REFEREE: I thought this was 

Edison. 

A It's in tha same township. This is 

Edison Number 24; I aa talking about Edison N\nber 
23. 

Q The saae town in the State of Now 

Jersey? 

A Tes. 

Q How big was that property you con- 

• truct *d» bow big was the improvement? 

* The improvement was just short of 

one hundred twenty thousand feet. 

THE REFEREE: It's fifty percent 

larger? 

THE WITNESS: A third larger. 

Q Was the construction of the saae 

type as the subject property we are talking about 
in this case, a standard Overymyer-type warehouse? 

A Yes. 

THE REFEREE: Saae size plot? 
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2 

THU WITNESS: No. We have in this 


3 

unit - - you hove an A and B unit, forty 

• 

4 

thousand square feet each. Normally our 


5 

buildings have A, B and C, so you have two- 


6 

thirds of a typical building. 


7 

THE REFEREE: The sane parcel other- 

| 


8 

1 

I 

wise, adjacent land, et cetera? 


9 

THE WITNESS: Edison 23 was built nore 

« 

10 

on a railroad curve. The proximity to the 


11 

railroad is almost the sane. 


i 

12 ' 

THE REFEREE: Would you in your judg¬ 


13 

ment say that the buildings are comparable. 


14 

1 

except for site, as far as utility, accessi- 

1 


15 

H 

,1 

bility, and so on? 


16 ! 

1 

i 

THE WITNESS: Very much so. 


17 

Q You said you completed Edison 


18 

Number 23 in October, 1973? 


19 ; 

A Yes. 


20 ; 

Q Have you any figures that could help 


21 !: 

| 

this Court determine what the square foot cost 


22 I 

• 

H 

was to Improve that Edison 23 property, the building? 

• 

23 | 

A Yes, we have the entire building 


24 

cost. 


25 

25 l| 

|l 

THE REFEREE: How much7 
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H 

TIIE WITNESS: Let Add • coup 1 a 
of figures. I don't have the cost of land 
in the computation. 

MR. BRECtER: Will it halp if I 
•tlpulata it coat nore to build today than 
tha building would hara coatT 

MR. BLUM: It would halp if you 
atlpulatad what tha coat of tha land ia. 

It wouldn't halp if you atipulata that. 

A Lot oe tall you that our out of 

pochat coata ware one Billion two hundred seventy 
thouaand dollar*. 

Q That waa baaed upon a one hundred 

twenty thouaand aquare foot bulldlngT 

THE REFEREE: Eighty. 

A One hundred twenty thousand. I don't 

think that'a a fair coat. I would like to know 
if aonething has bean testified to. 

Q Go ahead. j 

, I 

I 

A That is that tha contractor did 

go bankrupt, tha contractor swore that ha lost ana 
hundred thouaand dollars beyond the fixed price that 
wa held him to, and I hare to believe he did that. 

In other words, ha didn't use vary good 1 
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judgment. I think you could add one hundred thousand 
dollars to this. 

THE REFEREE: You said this was - - 

MR. BLUM: He is discussing Edison 
Number 23 which is the one hundred twenty 
thousand square foot building. 

THE REFEREE: Would it cost a half 
less to build Edison 24? 

THE WITNESS: A third less. 

THE REFEREE: A third lessT 

THE WITNESS: No, it night be a little 
higher; it night cost twenty-five percent 
less because of a little different construc¬ 
tion. 

THE REFEREE: It would cost around 
one nillion dollars, roughly? 

THE WITNESS: It would be around 
one nillion dollars. 

MR. BRECKER: So what? We bought a 
building in 1969, it's now 1974; or, we 
leased a building then. 

Q You figure, then, that the subject 

property would cost today one nillion dollars to 
build exclusive of land? 
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A You are giving ne all averages. This 
is an axact coat and agreement antarad into eighteen 
aanths ago. 

THE RBFEREE: Tell ne how such? 

THE WITNESS: It'a going to coat you 

laaa than thirteen centa. 

I 

Q A aquare foot? 

1 

A To replace thia on the basis of 

escalation, on the basis of - - 

Q Exclusive of land valueT 

A Exclusive of land values. 

CROSS-EXAMINATION BY MR. BRECCER: 

Q The new Edison building, not the 

one subject to the lawsuit, has it been leased 
by Overayer? 

A I don't believe wa have that 

building. 

Q I don’t understand. 

A I think it was parged. 

MR. BLUM: We rejected that. 

Q This sale and lease-back to Overayer 

- - Overayer has rejected that lease? 

| 

MR. BLUM: That's correct. 

Q Isn't that building or leasehold that 






'! 

i 

tiw 


z 

you just rejected right across the street from 


3 

Edison 24 which is part of this lawsuitT 

• 

4 

A Yes. 


5 i 

Q Do you have any feelings about the 


6 j 

advisability or marketability or the rentability 


1 

7 

of these two warehouses right across the street 


1 

9 i 

from each other? 


HR. BLUM: Objection. Me hasn't 


| 

10 1 

1 

been qualified as an expert for merketing of 


U 

rental space. 


12 ' 

| 

THE REFEREE: Overruled. I will 


”; 

see if he knows anything. 


14 

I 

A I will give you an answer. 


15 i 

1 

Q I figured you would. 


1 

16 , 

A I was told if I put heat in the Edison 

' 


17 j! 23 warehouse they could lease eighty thousand square 


18 

feet effective November 1st. 


19 ; 

I 

o Who is it that told you that? 


20 : 

! 

A Don Carol. 


21 

1 

Q Who is he? 

I 

22 

i 

A Overmyer's area manager, regional 

• 

23 

I manager. 

it 


24 

Q Are the roofs the same in these 

! 


25 

two buildings? 




H “5 


I 


A No. 

Q Is the height the sane in these 

two buildings, the height of the roofs? 

A You nean in average heightT One 

is about twenty-eight and a half and the other is 
twenty-six and a half. 

MR. 3RECKER: Thank you, sir. 

MR. SANDLER: Thank you. 

THE REFEREE: Anything else? 

MR. SANDLER: No, sir. 

I 

MR, BRECJCER: Your Honor, I bus t sake 
one short point in closing, and the point 

I 

is this, if Your Honor pleases, that respecting 
this lease as well as other leases unless 
Your Honor finds that the alleged defaults 
or if the defaults have been proved by the 
landlords, the pre-Chapter XI defaults can 
be cured, and unless Your Honor finds that 
the alleged defaults by virtue of the filing 

i 

the arrangement proceeding can be cured 
and that in curing thee Your Honor has the 
P w,r to hold that the leases are in full 
force and effect, then unless you aake such 
finding. Your Honor, there is no basis In 

1 

I 





the world to continue any stays respecting 
the relationship of Overmyer to these 
buildings because since the debtor, I believe, 

i 

has conceded that this isn't a situation 
where they need three months to find another 
premises but that they need these various 
valuable premises to rehabilitate themselves, 
unless Your Honor finds that those leases 
can, in fact, be held in fact to bo enforce¬ 
able and all those breaches be materialized, 
Your Honor must then permit us to take 
possession or proceed in the State Court. 

THE REFEREE: You application is 
denied. I could almost dictate an opinion 
now and you could go up on an appeal now. 

MR. BRECKER: On what application? 

THE REFEREE: That I vacate the 

stay. 

MR. BRECKER: No. This is in the 
nature of final argument. 

THE REFEREE: Then, you wait until 
you read the decision. Are you going to 
listen %o testimony on the bottom line 
figure? 









H 

MR. BRECKFR: I*» sorry, Judge. 

THE REFEREE: I mentioned earlier we 
are still absent a bottom line net-net 
figure of how much the building yields to 
Overnyer. 

HR. BRECKER: I an not going to 
accept - - 

I 

THE REFEREE: We will take testimony 
from Mr. Herzog ultiaately, as the receiver, 
or his accountant wherein we will be told 

| 

for all of you in this courtroom how much of 
the overall operations of Overmyer is alloca¬ 
ble to a particular property such as your 
client's, whether that premises had its 
own administrative overhead also which slight 
reduce the figures which Mr. Flanagan gave. 
Obviously he is going dollar-in, dollar- 
out. 

HR. BRECKBR: The question is whether 
I will waive cross exanination. 

THE REFEREE: To that extent the Court 
is not satisfied that all of the proof is 
in. 

MR. BRECJCER: I don't understand that. 






1 


I 

H is* 

2 


If the Court will be satisfied and aake a 

3 


ruling in due deliberations I will waive any ^ 

4 


of this overhead as a charge because I don't 

5 


feel it's relevant. If you are going to 

6 


take - - and I understand your problem - - 

7 


aonths or weeks to reach a decision after 

8 


the inforaatlon does coae in then I would like 

9 


the right - - 

10 


THE REFEREE: I will take weeks. 

11 


MR. BRECKFR: That's too bad. If the j 

12 


Court could aake an earlier decision I would 

13 


I 

waive this and he would waive this. 

14 

1 

THE REFEREE: How about a decision 

15 


now from the bench? 

16 


MR. BRECKER: In all fairness to Your 

17 


Honor - - 

18 


THE REFEREE: I have read all of the 

19 


cases including Lane Foods. I read Judge 

20 

H 

I 

Judd's decision four times. I find nore of 

21 


a direction in Judge Judd's; I don't neces¬ 

22 


sarily agree. ^ 

23 


Do you want to give me the luxury of 

24 

1 

reading your brief? 

25 

P 

MR. BRECKER: Yes, sir. 
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1 

iilH REFEREE: Decision reserved in 

• 

3 

A 

all these Instances. Mr. Harioj, no natter 

1 


S 

1 how long the Court sits these people ere 


5 

to be paid monthly. I want an order of the 


6 

Court without in any way injuring any rights 


7 

8 

that the sub-tenants are to sake payments 
of the amount due promptly. 



9 

There is no reason for the sub- 



10 i 

tenants to get a free ride or even put your 

1 


11 : 

,eople into litigation to collect. Thsre is 

♦ 

j 


12 1 

t| 

u 

no reason why. Mr. Brecker, the an of this 

| 


13 ' ! 

Court cannot be put on the sub-tenants to 

| 


M |, 

at least collect the monies. 



15 

!j 

MR. BRECKER: Excuse me. Judge, to 



16 || 

' 7 1 

|l 

put it in a special escrow account but not 
in the receiver’s general operating account. 



18 || 

i; 

THE REFEREE: Just a minute. If we 



19 

•re collecting from American and we owe 



20 ;! 

}| 

you the month in which you collect, how .re 

1 



21 j' 

i! 

you prejudiced, and keep the remainder in 


• 

22 i! 

»n escrow account? 



2 3 

MR. BRECKER: Certainly, absolutely. 1 


24 ■ 

' 

25 ■ 

!l 

I don’t want him to pay twice. 1 


THE REPEREE: I don't want you to use 

1 

| 







H no 

monies that may be held by this Court where 
somebody was entitled to them from the very 
beginning. But, it seems to mo tenants are 
getting a free ride, sub-tenants, and we are 
not benefiting. 

What on earth is wrong with all of 
you people agreeing to a Court Order? 

MR. HERZOG: I have no objection with 
regard to these leases boing litigated. 

THE REPEREE: They are all being 
litigated. 

MR. HERZOG: Those are not all our 
leases, those are some of them. 

THE REFEREE: Let’s take Mr. Brecker’s 
two clients. Is there any reason why? 

MR. HERZOG: I agree to it. I will 
submit through my attorneys based upon the 
records of the proceedings had before you 
over these number of days and weeks an 
application that all tenants of Overstyer 
properties - - I will annex a schedule - - 
will be directed to forthwith pay over. As 
far as Mr. Breckor and others like him that 
may be in the court we will enter a separate 
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2 

3 

4 

5 

6 

7 
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10 

11 

12 

13 

14 


15 I! 


16 

17 

18 

19 'I 

20 1 
21 

22 

23 

24 

25 


stipulation and order with the receiver 
as to his property and as to those ones they 
will be segregated, the surplus over the 
payment of his use and occupation. 

T!Tn RFFFRFE: And will not be utilised 
for anyone else or for the general assets 

. 

of this estate in the event of a bankruptcy? > 
MR. HERZOG: Yes. 

MR. OFWFRTZ: For *y clients I would 
like to enter into that, also. 

MR. HFRZOG: Is that agreeable with 

you? 

MR. 3RFCKER: Definitely. 

MR. MFRZOG: I thought, in fairness, 

I 

since the management fee in real estate is 
about five percent there are obviously going 
to be nanagenent charges in collecting and 
apportioning the rents. 

I asked hin if he thought or would 

j 

inquire of his clients whether that could 
be part of the stipulation, that the 
receiver would be allowed to keep a five 
percent receiver’s charge to cover postage. 

THE REFEREE: How nuch do you collect? 





MR. HERZOG: Fifteen thousand dollars 

THF REFEREE: Five percent is seven 
hundred fifty dollars. 

MR. HERZOG: That's the standard 
charge that people get. 

MR. SANDLER: That is without pro¬ 
blems of collection. 

MR. BRECKER: I will get the none/. 

I don't want the money. We will put it in 
our trust account and we won't charge 
any management fee at all. 

THE REFEREE: The application is 
refused. 

MR. HERZOG: It's not in the form 
of an application. 

THE REPEREE: It sounds improper to 
me, Mr. Herzog. This Court is laboring for 
every creditor, it's not hero to bury 
landlords or bag them. 

The application is refused. 

MR. HERZOG: I was asking Mr. 

Brecker to explore it with his elient. 

THE REFEREE: Thank you, Mr. Brecker 
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PROCEEDINGS 


19 ! 

MR. TODER: This Is Jacksonville #3, 


20 | 

Your Honqr. In that we would request * - 


21 i 

I 

MR. SANDLER: We have an application 


22 



23 , 

here in Jacksonville f3. 

• 

24 ! 

THE REFEREE: Yes, what Is it? 


1 

MR. SANDLER: Your Honor, this is 


25 

II 

il 

an eighty thousand foot building which pre- 

¥ 1 
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sently has a seventy thousand foot vacancy. 

A seventy thousand foot tanant was sought 
in January. 

Because we had not completed our 
arrangenents with the new property swnagers, 
which we have advised the Court we were nego¬ 
tiating and which are now being consummated, 
it was difficult to rent. We have now, as of 
one week ago, hired a new property manager 
as we are doing all around the country. 

The agreements are starting to fall 
into place. Mr. Flanagan is in court and can 
advise you under oath or otherwise as of last 
night he spoke to the new property manager 
who has active negotiations under way and is 

sure he can fill the seventy thousand feet 
soon. 

I think it would be very unfortunate 
and, perhaps, a distortion if the seventy 
thousand foot vacancy were to be treated as 
something that can't be remedied and turn 
within a period of a week a potentially 
profitable property into a losing property 
simply because there was a period in which 








X 4 

the disquieting and unsettling effect of the 
Chapter XI prevented us from getting it into 
full gear for the lease. 

As far as the receiver is concerned, 
and I say this for the record, if our new pro¬ 
perty manager cannot lease this within the 
, 

next several weeks we will surrender it with¬ 
out a trial. I say that for the record. Under 
those circumstances I would ask that it go 

I 

over to the first available date in April. 

THE REFEREE: No, I won't do that. 

What I will do is I want to finish all of these 
cases in March. So, ny thought was by the 
26th of March you would know whether you have 
a customer even if he is not in possession. 

MR. TODBR: Your Honor, we would 
strenuously oppose any adjournment here. I 
don't believe it should be granted. This 
property hasn't been vacant for the lest two 
weeks, three weeks, six weeks or eight weeks, 
this property has been vacant since January 1st 
according to the answer to the Interrogatory. 

As of December 31st, Bridgestone Tire moved 


out. 



ST 


4 ■ "■ 

>■ 7* s 


% * 

Thor* it no quostion of thor* bolng 
no notic* or knowledge because a copy wont to 
the attorney end a copy to us. There has been 
no question about this. This has been scheduled 
for trial and has been, indeed, adjourned. 

THE REFEREE: How cone I wasn't told 
about all thisT 


MR. SANDLER: It wasn't adjourned. The 
receiver has invested money in keeping this 
property. We have to pay the landlord seven 
thousand dollars a month. We have paid him 
twenty*one thousand dollars. 

That means we drop that twenty-one 
thousand dollars if we don't get a chance to 
rent it. There was a new property manager 
who was hired within the last week who had 
told us as of last Sunday night he has good 
productive negotiations under way. The land¬ 
lord is getting his I) ) 0. 

THE REFEREE: I know. 

MR. TODBR: From the middle of January 
I have been in constant touch with the 
receiver and his attorney saying to them get 
rid of Jacksonville #3, it's vacant, and 






It's gone unheeded for all this tin*. 

The fact that thay have contlnuad to 
pay U 4 0 la nothing othar than tha fact 
thay determined thay didn't want to give it 
back. Thara must ba numerous corraapondanca 
on this matter. 

THE REFEREE: Mr. Flanagan, what ia tha 
yiald on that property whan it ia fully 
occupied? 

L 

MR. TODER: It was a losing property 
whan fully occupiad. 

MR. FLANAGAN: Bridgettone Tire waa 
a public account. They had aeventy-two 
thousand or seventy-three thousand square 
feet of public space, and to give you tha 
yiald on tha public I would have to go back 
and refer to the company's records. 

THE REFEREE: What can you rant this 
property for, roughly, in your judgment? 

MR. FLANAGAN: The seventy thousand 
feat - - tha bottom line negotiations that 
we would accept on the premises would ba 
seven thousand dollars or tan cants a square 
foot. 
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TOE REFEREE: That breaks even with the 
landlordT 

MR. FLANAGAN: Thoro is also a tan 
thousand square foot property paying thirteen 
hundred dollars. 

MR. TODBR: This Is a Marginal property. 

THE RBFEREE: I an not sure that a 

j 

twenty thousand dollar a year yield to the 

estate - - 

MR. TODBR: It's not twenty thousand 
dollars. 

THE REFBREE: He said there's thirteen 
hundred dollars a nonth. 

MR. TODER: They had two tenants. 
Bridgestone Tire which paid six thousand 
dollars a year and a conpany called Outdoor 
World Distributors which paid a total of 
twelve hundred dollars. That's a total of 
seventy*’two hundred dollars. 

They have to pay sixty-one hundred 
twenty dollars in rent and nine hundred dol¬ 
lars In taxes. That's seven thousand dollars 
not taking Into account any of the other 
things we will get testlaony on. 





2 - 8 

Even if Your Honor should soaetlne 
hold under an equitable theory that the wind¬ 
fall argument has some nerit, which I suggest 
it doesn't, they don't have it under a fully 
rented prenlses. 

THE R.EPEREE: I can't understand why 
you kept the property, Mr. Sandler, and invest¬ 
ed that kind of noney where at best you will 
break event 

MR. SANDLER: I can't answer that. We 
* r * confident within the next few weeks we will 
have a tenant. 

I 

THE REFEREE: But, if I rent the place 
fully - - 

MR. SANDLER: You will have about 
fourteen thousand dollars or fifteen thousand 
dollars a year. 

MR. TODER: These are their figures, 

I an not naking these up. 

MR. SANDLER: Those are foraer tenants. 

THE REFEREE: Mr. Toder. I think I 
would be derelict if I did not give then a 
chance. 

MR. TODER: They have had a chance. 





THE REFEREE: Mr. Toder, you and I 
both know I have no intonation of deciding 
thoio cases pleceaeal. I have decided to 
have all the trials finished by March so I 
can write ay decision. 

It really doesn't sake a difference 
if you are hurt in the beginning or the end 
of March. 

MR. LIFLAND: May I be heardT 

THE REFEREE: Let ae finish. 

MR. TODER: There coaes a tiae when 
everybody has to fish or cut bait. 

THE REFEREE: They are going to fish 
for three weeks. 

MR. LIFLAND: Bxactly. 

MR. TODER: It's not a • » 

TUB RBFERBE: Mr. Toder, if this wore 
the last case I had to try, if this were the 
1st of the Overayer disputes, and it was the 
only thing that kept as froa taking all of 
the cases back to chaabers and writing ay 
opinion I would fool auch sore sensitive to 
your position. 

Supposing one of us got sick today and 
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1! 

X 10 


2 

I did not cob* in, I would put this over. Who 


3 

would quarrel with th* fact I got sick? 


4 

I will try this by th* *nd of March. 

• 

5 

I don't think you ar* boiag pr*judicod provid*< 

» 

6 

you ar* being paid for March. Why they are 


7 

investing seven thousand dollars a month since 

1 

8 

the case case to me when it's Marginal I don't 


9 

know. But, apparently they feel strong that 

10 

they have a shot. 

11 

Why don't I give then a chance? 

i 

12 

j MR. TODBR: Let ae sake one last state* 

1 

i 

13 

**nt and that is even taking at face value thei 


14 j 

hopes that they will be able to rent it for 


15 i 

i 1 

seven thousand dollars, not six thousand dol¬ 


16 

lars - - 


1 

17 : 

THE REFEREE: I don't understand it. 


18 

either. 


19 

MR. TODBR: It's marginal. 


20 

THE REFEREE: You are not prejudiced. 


21 

MR. LXPLAND: It seeas to at Mr. Toder 


22 

| 

is getting more than he would under any other 


23 1 

circuastances. if it can't be rented th* 

• 

24 * 

receiver agrees to turn the property over 


25 ' 

II 

forthwith. 

*» 
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THE REFEREE! And ht gets thi loncy t%T ■ 

March. 

MR. TODER: If vi try It today wo 
obviously got our U | 0, anyway. 

I 

THE REFEREE: So, you are not boing 

hurt. 

MR. TODER: Our clloot wants to bo dooo 
with Ovoruyor. 

THE REFEREE 1 You can' t bo done ovoa 
if I try this today and roaorvo docision, 

•ad on tho 26th of March whom X put thooo 
Sandlor aska uo to roopon tho 

) 

record in this case because they now have 
• tenant that yields X dollar* - - do you 
think I would not bo roniss in ny duty by 
not allowing then to do thief 

MR. TODER: That would raise very nice 
questions, I would think. 

THE REFEREE: If I giro you back your 
property today I have an onpty building. 

MR. TODER: I an happy to have it. 

THE REFEREE: At least, for one thing, 
at tho price of an adjournnont they are get¬ 
ting seven thousand dollars for March. Then 


I 

I 
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2 

they aay get their eapty building beck. 


3 

How ere you really hurt? You have 


4 

to be eeven thousand dollars ahead of v*he 

• 

5 

faee. 


6 

Mk« TODER: We are hurt because as 


7 

*• ••• it - - I an looking at it froa the 


8 

standpoint of the figures of the receiver - - 


9 

we should have had this property back aonths 

i 

10 

ago and we didn't and, therefore, we are hurt 


11 

because ay client - - 


12 

THE REFEREE: If your client was here 


13 ' 

now and I said to hia I aa giving you back an 


14 

eapty parcel that won't throw a penny off but. 


15 

rather, if I try this case in March at least 


16 

you get seven thousand dollars for Mfcrch I 


17 

don't know how your client could object to 


18 

1 

seven thousand dollars which he nay not get 


19 

if I give you the property this aornlng. 


20 

MR. TODER: Suffice to say, we are 


21 

willing to take that risk. 


22 

THE REFEREE: In the exercise of ay 


23 

judgaent I don't think I aa prejudicing you. 

• 

24 

MR. TODER: What datef 


25 

I 

1 

THE REFEREE: Thr last hearing date in 
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the Month of March. 
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13 
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16 
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19 

20 

21 |! 

24 |! 

25 


MR. SANDLER: March 26th. 

THE REFEREE: Since I don't know what 
la going to ba left ovor lnatoad of atartinf 
at nlno I think wo should ba starting at 
eight-thirty. 

MR. TODER: May I auggast we ba hoard 
at tha beginning of tha calendar since wo are 
boing put ovor. 

THE REFEREE: If you have nothing 

loft. 

MR. TODER: Wo will have nothing 

left. 

THE REFEREE: In that caso I an going 
to givo you tho courtesy of an eight-thirty 
data on Jacksonville #3. On that date, Mr. 
Sandler - - 

MR. SANDLER: Wo are pretty open. 
the REFEREE: That's tho last data I 
have given you for this case. 

MR. SANDLER: However, tho only thing 
wo have on is tho - - 

THE REFEREE: You have Knight7 
MR. SANDLER: Not for eight-thirty. 
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25 
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THE REFEREE: I aa putting this on for 
•ight-thirty because I have a calendar at 
ten o'clock. By the end of that date I will 
have disposed of all of the trials in the 
Overayer cases. I don't think, Mr. Toder, that 
your client is being prejudiced because if 
1 tried it today and reserved decision he is 

» I 

going to get the sane seven thousand dollars. 

MR. TODBR: My point was only - - and 
I aa not asking it again - - that this proper¬ 
ty should have been given back a long time 

ago. 

THE REFEREE: I can't, frankly, under¬ 
stand the judgaent of the receiver. 

MR. TODER: This is not one of their 
flagships. 

THE REFEREE: I don't understand why 
the receiver socked twenty-one thousand dol¬ 
lars into what aay be aarginal. I think that 

aay be a aistake. 

| 

MR. SANDLER: I aa only huable trial 
counsel. 

THE RBPEREE: You are not huable. 

Mr. Sandler, whatever else you aay be. Thank 








X 14. 


you, gantl.nen 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 



no. 73 B 1134 


United Statei Court Houae 
Foley Square, New York, N.Y. 

March 26, 1974 
9:00 o'clock a.K. 


LANDLORD'S MOTION FOR POSSESSION 


"JACKSONVILLE »3 - ZALKIN I COHEN) 


Before: 


HON. ROY BABITT, 

Rrferoe In Bankruptcy 


PARRY W. RAYV1D 

Official Court Reporter 
I’.S. ('ourthouw (R 230) 

Foley Square, New York, N.Y 10007 


























2 


APPEARANCES : 


ZALKIN ft COHEN, ESQS. 

Attorney* for the Applicant 
750 Third Avenue 
New York, New York 

BY: RICHARD TODER, ESQ,, Of Counsel 

BOOTH, LIPTON ft LIPTON, ESQS. 

Attorney* for the Receiver 
292 Madison Avenue 
New York, New York 

BY: WILL B. SANDLER, ESQ., Of Counsel 

-and* 

MICHAEL KLEINERMAN, ESQ., Of Counsel 

LEVY, LEVY ft RUBACK, ESQS. 

Attorneys for the Debtor 

225 Broadway 

New York, New York 

BY: BERTRAM R. LIFLAND, ESQ., Of Counsel 


L . .ft 0 c B E D I N G S 


the REFEREE: We are on Jacksonville 
#3. 

MR. TODER: Your Honor, on behalf of 
the plaintiff's case we request that plain¬ 
tiffs request for adnissions dated January 


o 
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8th, 1974, together »lth the exhibit, to the 
C0.pl.lnt; defendant's an.w.r to the reque.t 
for .dais.ions; plaintiff's interrogatory 
dated January 8th, 1974; and defendant', 
answer, to the interrogatories dated March 
l»t, 1974 be deemed narked in evidence. 

THE REFEREE: Yes. j 

MR. TODER: in addition, Your Honor, 
the parties have .tipul.ted that If the land- i 
lord were called and te.tified he would tes- j 
tify that there ha. been a default in the 1975 
County taxes which are delinquent a. of 
April 30th, 1974. As of now that anount 1. j 
ten thousand seven hundred .ixty-elght dollar. ! 
and forty cents owing, and I have . copy of ,h.j 

tax bill. Your Honor, which I ask be .arked 
•S Exhibit " 1 ". 

MR. SANDLER: The receiver has no 
objection to narking this tax bill .. „ hi . j 

bit and note, that th. taxes are due April 
30th, 1974. 

MR. TODER: As I indicated. 

THE REFEREE: What period do tho.e 
taxes cover? ! 





JFT K 

MR. SANDLER: 1973. * 

THE REFEREE: All of *73? 

MR. TODER: Yes. 

THE REPBREE: Is the receiver prepared 
to pay those taxes? 

MR. SANDLER: The receiver has been 
escrowing the taxes commencing December 1st. 

THE REFEREE: We are talking about one 
month out of that arrearage? 

MR. SANDLER: That's right. I think 
it's safe to say that the receiver will not 
pay on April 30th. 1974 the other eleven 
months. 

THE REFEREE: In other words, they are 

due? 

MR. SANDLER: There will be due approx* 
imately nine thousand dollars. 

THE REFEREE: They will not be paid 
by the administrators of this estate? 

a xy 

MR. SANDLER: Unless we are out of 
Chapter XI. 

THE REFEREE: You may be out of 
Chapter XI by then. 

MR. TODER: Let me indicate I am 




5 

informed that the bill has just been paid. 

THE REFEREE: The bill has been paid 

by who? 

MR. TODEK: By the plaintiffs, and I 
will submit to the receiver the appropriate 
proof. 

THE REFEREB: I don't think* it's too 
important. 

MR. TODER: So we can get back our 

money. 

(At this time the said document 
was so marked as Applicant's 
Exhibit "A" in evidence.) 

THE REFEREE: Why don't you give up 

the property and why don't you give up your 

claim? 

MR. TODER: This is one where I thought 
we might be able to. 

THE REFEREE: Are there vacancies? 

MR. SANDLER: This is the one with a 
seventy thousand foot vacancy which we rented. 

MR. TODER: I think we can prove with 
a full rental it's a marginal property. 

Agreed? 

MR. SALDLBR: Not agreed that you can 







6 


proceed to prove it. 

MR. TODER: Your Honor, in addition, 
there were defaults in the payment of rents 
through the period of May through September 
1973. That's five months at forty*three hun¬ 
dred eighty dollars each for a total, including 
interest, of twenty-two thousand three hun¬ 
dred dollars and thirty-two cents, which 

amount has been deposited in the Federal Court 

4 

in Florida pursuant to a stipulation which is 
Exhibit "C" which is now in evidence and that 
money although in court has, needless to say, 
not been made available to the plaintiffs. 

So, I think _t's fair to say that that 
twenty-two thousand dollars is additional 
money which the plaintiffs are entitled to 
for rent past due which has not been paid. 

THE REFEREE: Why wes it deposited 

there? 

MR. TODER: There is a litigation that 
whs commenced and in the litigation there was 
a stipulation which, as I indicated, a copy 
of which is annexed as Exhibit "C" to the 
complaint - - pursuant to that the twenty-two 
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thousand dollars was deposited Into court. It 
has not been made available as yet to the plait* 
tiffs. 

MR. SANDLER: If Your Honor please, I 
would like to comment on that stipulation and 
also correct some prior remarks made concern- 

j 

ing taxes. In the prior case which was pendingj 
in the Florida court a stipulation was enter¬ 
ed into in October 1973, some thirty days 

I 

prior to the filing of the petition. Pur¬ 
suant to that stipulation the debtor had to 
deposit immediately and forthwith twenty-two 
thousand dollars for rent, some eleven thou¬ 
sand dollars for taxes, and an additional six 
thousand dollars for the October Tent. The 
total was forty thousand dollars. 

The entire forty thousand dollars was 
paid in October. The only thing that is now 
unpaid from the debtor to this landlord is 
November's rent, and we are only talking about 
half of November because the petition was 
filed on November 16th. The rent is present¬ 
ly sixty* one hundred dollars, approximately, 
per month, so that the only thing that is un- 




1 

1! 
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2 

paid is about three thousand dollars pursuant 


3 

to that stipulation. 


4 

MR. TODBR: And the taxes. 

• 

5 

THE REFEREE: The taxes have been 


6 

deposited? 

7 

1 

MR. TODER: It's different taxes. The 

I 

8 

1 

taxes relating to this bill - - 

9 

J 

MR. SANDLER: Let's look at the stipu- 

| 

j 

i 

10 

lation and then sake the proper remarks for the 

1 


»! 

record. 

12 

I 

MR. TODER: Your Honor, the taxes that 


13 

were paid into court were for the 1972 taxes 


H 

which had been in default. 


15 li 

jl 

THE REFEREE: So, you are only out 


16 

about twelve thousand dollars? 


17 

MR. TODER: No, Your Honor, we would 


18 j 

subnit we are out more than that. The noney 


19 l| 

!! 

nay have been deposited into court but suf¬ 


20 1 

fice to say it's for rent due and we haven't 


21 1 

22 

got the noney yet. If they are willing to 

enter into a stipulation with ur whereby we 


23 

can get that noney - - 

• 

24 

1 

THE REFEREE: Why can't that be done? 


25 

•t 

MR. SANDLER: We are prepared to enter 

i 
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into a stipulation to release any money paid 
into the Florida court - * we paid in about 

I 

forty thousand dollars - - if it can be done 
consistent with the Bankruptcy Act. 

We are also prepared to pay the one* 
half of the Noveaber rent *hich was supposed 
to be paid pursuant to the stipulation, which 
means there would be no default at this noaent 
because the 1973 taxes are not due until April 
30 th. 

It means we would have complied with 
every respect of this stipulation and we are 
willing to do that right now if the landlord 
will withdraw his application. 

THE REFEREE: You may not have a 
termination here. Mr. Toder? 

MR. TODER: We have a termination for 
a number of separate reasons. The fact there 
is a large amount of monies which are owing, 
as we suggest, twenty two thousand dollars, 
plus the ten thousand dollars, plut the Novem¬ 
ber rent merely goes to the arguments which 
have been raised by the defendant concerning 
equities of non-termination because of the 
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Bankruptcy Clause. 

THE REFEREE: You may not find a for- • 
feiture here if Judge Judd is right. 

MR. TODER: I won't disagree. There is 
a legal issue to be resolved here. Even were 
all the defaults to bo cured that will not 
wile away the legal issues. 

Secondly, the stipulation provides, 

Your Honor, in the event that there should be 
a default in the payment of any rent sub¬ 
sequent to the entry of this stipulation there 
will be immediate surrender of possession of 
the subject premises, referring to Paragraph 
4 of the stipulation. 

This is an entirely separate and 
different argument over and above the question 
of whether or not a Bankruptcy Clause will 
operate regardless of the' equity argument. 

THE REFEREE: There is a separate 
contractual argument? 

MR. TODER: Yes. 

MR. SANDLER: Excuse me, Mr. Zimmerman, 
would you please sit down. We are not on 
* our case now. 






11 


MR. ZIMMERMAN: Your Honor, if I sight, 
as the representative and as the attorney for 
the creditors committee, just note parentheti¬ 
cally into the record that the payment into an 
escrow fund by the debtor within one nonth 
preceding the bankruptcy may well be a voidable 
preference under Section 60 of the Act and that 
the debtor or a trustee nay want to take 
action against that fund in the event there le 
an adjudication. 

Accordingly, I don't think it would be 
proper for the Court to direct that these 
monies be paid to the landlord. 

THE REFEREE: Thank you. There is 
a separate contractual basis? 

MR. TODER: That's right. Even were the 
payments fully made that would not obviate 
the problems. 

THE REFEREE: Okay. 

MR. TODER: Now, Your Honor, that com¬ 
pletes the plaintiff's case. 

THE REFEREE: The debtor answered; the 
admissions here are not the receiver's? 

MR. LIFLAND: Yes, Your Honor, you are 





1 

2 

3 

4 

5 

6 

7 

8 

9 11 

1° j 

11 I 

12 | 

13 i ! 

14 

~"f 5 jj 

16 ij 

17 || 

18 

19 

20 

21 
22 

23 

24 , 


XT 12 

right. 

4 

THE REFEREE: Okay. 

SAMUEL H. FLANAGAN, having been duly 
sworn by Honorable Roy Babitt, was examined 
and testified as follows: 

THE REFEREE: Please give your full 
nawe and home address to the reporter. 

THE WITNESS: Samuel H. Flaragan, 2 
Chester Road, Darianne, Connecticut. 

DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, are you presently em¬ 
ployed by the receiver? 

A Yes. 

Q In what capacity? 

A In the area of rentals, collections 

and marketing. 

Q Previous to your employment by the 

receiver were you employed in a similar capacity by the 
debtor? 

A Yes. 

Q 
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debtor? 


How long were rou employed by the 





A A little over nine /ears. 

Q Are you faimilar with the property 

known as Jacksonville #3? 

A Yes. 

Q How many square feet are in the Jackson¬ 

ville #3 warehouse? 

A Eighty thousand square feet. 

^ Did there com a tine in the; last 

several months when seventy thousand of the iighty 
thousand feet became vacant? 

A Yes. 

Q Approximately when did that occur? 

A It occurred - - it b ecame vacant during 
the month of January. 

Q Who was the previous tenant who had 

occupied that space? 

A It was operated as a public warehouse 

and the sole customer in it was Bridgestone Tires. 

Q After Bridgestone Tires vacated the 

seventy thousand feet was an effort made to secure a 
new tenant for that space? 

A 


Q 


Yes. 

Was a new tenant secured? 






I 


rx i4 


Wh»n was the lease with the new 


tenant executed? 


A The lease with the new tenant was 

executed this past Saturday morning. 

Q What is the name of the new tenant? 

A Jacksonville Warehouse Company. 

Q *hat rent does Jacksonville Warehouse 
Company pay for the space? 

A Seventy-three hundred dollars and 
fifty-six cents per month. 


How long is that lease for? 

It's a nine-month lease with a five- 


■onth option. 


Q Mr. Flanagan, during the past ssveral 

d.y. did you h*v. occasion to talk to a r.pr...nt.tlv. 
Of the landlords concerning this lease? 

A Yes. 


Q Who did you speak to? 

A I don't have his nane with ae. 

Q Was it Mr. Powell? Can I refresh 

your recollection? 

A Yes. 

Q Can you ralnto to us th. circuastanc.s 

or th. substance of th. cony.rs.tior as it r.l.t.s to 




the securing of this nor tenant? 



MR. TODER: Objection. 

THE REFEREE: Is he going to testify 
whet Mr. Powell told him? 

MR. SANDLER: Powell is an agent of the 
landlord. If a conversation by an agent of the 
landlord constitutes any sort of admission 

I 

• I 

against the landlord then it's an exception to I 
the hearsay rule. 

THE REFEREB. That's true if the agent 
is established. 

MR. TODER: There has been no establleh- 

nent. 

THE REFEREE: If you will establish 
the relationship whereby I can bind an adver* ■ 
s*ry to a party I will be happy to take it. 

MR. SANDLER: Part of that was es¬ 
tablished by Mr, Powell's own stateaMnt that 
he in this natter represents and is acting for | 
the landlord. 

THE REFEREB: Who is Mr. Powell? 

Q Mr. Flanagan, who is Mr. Powell? 

A Mr. Powell is a real estate broker 

<?> 

in Jacksonville, Florida. 
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XX 16 

Q Did Mr. Powell state to you - - 

MR. TODER: Objection. 

THE REFEREE: I didn't hear a question. 
MR. TODER: Suffice to say the start of 
the question was sufficient to object to it. 

THE REFEREE: Overruled. 

Q Did Mr. Powell in a conversation you 

had with hia in the last several days state to you he 
was acting as representative and agent of the landlord 
in connection with dealings with the Jacksonville 
Warehouse and the new tenant? 

MR. TODER: Objection 
THE REFEREE: Overruled. 

A Yes. 

THE REFEREE: What die t say? 

THE WITNESS* He had been retained by 
the landlord. 

THE REFEREE: As a broker? 

THE WITNESS: Yes. 

THE REFEREE: Does an independent 
broker becoae an agent? 

MR. SANDLER: Yes, sir. If a broker 
i* retained by a landlord to go out and nego* 
tiate with a specific tenant that broker is the 





ag«nt of that landlord and an offor made by 
tho agont or by tha broker to a tenant, to a 
prospective tenant, as the agent of the land* 
lord, and the significance is the offer was 

made at a tine when the landlord didn’t have 
the property - - 

MR. TODER: Even assuaing there was a 
•tatenent or statenents nade by a Mr. Powell 
that in and of itself is - - 

THE REFEREE: The objection is over¬ 
ruled. I would like to know on what basis 
ycu would know of this relationship besides 
fron what Mr. Powell told you? 

THE WITNESS: How I got to know Mr. 

Powell? 

THE REFEREE: How do you know of this 
relationship apart fron what he told you? 

Do you have any independent knowledge? 

THE WITNESS: Ye,, i talked wlth 
a representative of Jacksonville Warehouse 

MR. SANDLER: Th.f. th. tnut - . 

THE REFEREE: I u going to ttrlko 
thi. testiaonr »» to wh.t Mr. Pon.11 told hi. 






r* is 


about his relationship with the landlord. He 
is not subject to being cross-examined. I 
think it's a clear case of hearsay. 

I an striking all the testimony relating 
to Mr. Powell. I want to know only about the 
renting of the premises. 

Q Mr. Flanagan, did you have occasion 

to speak to the new tenant, Jacksonville Warehouse, 
with regard to their executing a lease for the seventy 
thousand feet not only with the receiver but, also, 
with the landlord? 

MR. TODER: Objection, totally irrele¬ 
vant to the issues here. 

THE REFEREE: Overruled. 

A Yes, I did. 

Q Can you relate that conversation? 

MR. TODER: Your Honor, what is the 
relevance of a conversation? 

THE REFEREE: We will hear it. Over¬ 
ruled. 

A That the property had been offered 

through Mr. Powell by Civic Parking. 

MR. TODER: Your Honor, this is the 
subject matter of what Your Honor just ruled 




should be stricken from the record, 

THE REFEREE: Let ae hear a little 
more. I can always strike it. There is no 
jury here. 

A That Jacksonville Warehouse had agreed 
in the event that Civic Parking did have control of 
the property they would enter into a lease with Civic 
Parking and they were, on Thursday, concerned as to 
whether they should be signing a lease with the 
receiver until after this hearing this morning. 

• It's my understanding they signed a 

lease. 

MR. TODER: Your Honor - - 

MR. SANDLER: Can I hear the rest? YOu 
interrupted the witness in the middle of a 
sentence. 

MR. TODER: My objection is what we 
are getting into here is nothing more or leas 
than - - 

THE REFEREE: I haven't heard anything 
yet that hurt you. 

MR. TODER: I don't want to wait until 
something comes. 

THE REFEREE: Overruled. The Jury will 





1 

2 

3 

4 

5 

6 

7 

8 

9 


I 


il 

!! 


10 
u i 

12 !! 

13 il 

14 

15 

16 

17 

18 

19 

20 

21 li 

22 

23 

24 

25 


20 

disregard that. 

A It's ay understanding a lease was signed 
Saturday with Jacksraville Warehouse by the receiver. 
But, also. Jacksonville Warehouse signed a lease with 
Civic Parking. 

Q Do you know whether the lease that 

Jacksonville Warehouse signed with Civic Parking was 
for a lesser rent than the rental with the receiver. 

MR. TODER: Objection. 

THE REFEREE: Yes. 

MR. TODER: If he has a lease let hia 
show it to us. 

THE REFEREE: I aa going to strike 
all testiaony as to what Civic Parking and 
Jacksonville did. The fact is we have a lease 
with Jacksonville Warehouse and the receiver? 
THE WITNESS: Yes. 

THE REFEREE: Strike all other testi- 
aony. What is the total rent roll in these 
preaises, Mr. Flanagan? 

THE WITNESS: The total rent roll is 
eighty-five hundred forty-eight dollars per 
aonth. 


THE REFEREE: Fully occupied now with 
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1 

2 

these Jacksonville Warehouse people? 

3 

THE WITNESS: 

Yes. 

«: 

| 

THE REFEREE: 

Eighty-five hundred dol- 

5 ! | 

lars a month? 


6 lj 

THE WITNESS: 

Yes, sir. 

j 

7 P 

‘ i* 

THE REFEREE: 

That's about one hundred 

8 il 

thousand dollars a 

year, or something like 

»j; 

that? 


.o i 

THE WITNESS: 

Yes. The rent is sixty- 

n !| 

one hundred twenty 

dollars; the tax escrow 

12 ! 

is nine hundred fifty-three dollars. 

13 

THE REFEREE: 

That's seven thousand 

14 

dollars, give or take? 

15 !! 

THE WITNESS: 

Yes. The spread is 

it) ij 

fifteen hundred dollars, roughly. 

i/ 

ii 

THE REFEREE: 

Roughly. 

j; 

it ■ 

■ 

THE WITNESS: 

Roughly eighteen thousand 

10 • 

,1 

dollars a year. 


2n i : 

THE REFEREE: 

Subject, of course, to 

2! 

whatever testimony 

we develop on other charges 

ii 

22 

to reduce that gross figure to a bottom of the 

-! 

24 II 

line figure net? 


THE WITNESS: 

Yes, sir. 

|! 

25 

MR. SANDLER: 

I would only note. Year 


il 







\ 



j 


1 


r-r 22 

2 

Honor, this is an eighty thousand foot ware- 

3 

hour*. 

4 

i 

THE REFEREE : Yes. Mr. ToderT 

.5 


MR. TODER: Have you completed your 

6 1 

examination? 

7 | 


MR. SANDLER: Yes. 

8 

j 

CROSS-EXAMINATION BY MR. TODER: 

9 ; 

Q 

Vho was the rental agent whom you 

10 | 

employed to 

go down and rent the premises? 

n A 

A gentleman by the name of A1 Scheller. ! 

.2 1 

Q 

Was he to be compensated for the work 


that was to 

be done? 

14 i 

A 

He is managing the properties in 

>5 l 

Florida for 

the receiver. 

16 |j 

Q 

What is the amount of his compensation 

17 i 

for the obtaining of this lease? 

i 

18 

A 

It would be two percent, I believe. 

19 

Q 

Two percent of what? 

20 

1 


THE REFEREE: The yearly total, I 

21 

l 

suppose, or monthly total. 

1 

22 

A 

The gross. 

23 

Q 

What was the amount? 

24 

A 


-1 

dollars. 



A 




1 


2 Ij 

3 | 

4 I 

5 i 

6 il 






14 


15 
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1/ 
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18 

19 

20 


22 


25 


24 
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Q Seventy-three hundred fifty-six dollars? 

A Seventy-three hundred dollars and 

fifty- six cents. 

Q Do I understand, then, that if we 

multiply that times twelve we will get the yearly 
amount? 

A It's a nine-month lease. 

I 

Q Would you please tell me how much money 

has been paid to this gentleman for the obtaining 
of this lease? 

A Nothing. 

Q Or how much you are committed to pay? 

A We are not committed to pay anything 

until it’s a fact. 

I 

Q So, the lease is not a fact yet? 

A We are committed to pay only for the 

life of the lease. 

Q Is the lease a fact as yet? 

A They took occupancy on Monday. 

THE REFEREE: So, this fellow gets 

about one hundred forty dollars a month? 

THE WITNESS: Yes, sir. 

THE REFEREE: On this lease for nine 

months? 
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2 

THE WITNESS: Yes, sir. 


3 

THE REFEREE: About one hundred forty 


4 

dollars a month is that two percent of the 

• 

5 

seven thousand dollar total? 


I 

6 

THE WITNESS: I think that is correct. 


. 

7 | 

Q Do you have a copy of the agreement 


8 ! 

! 

that you signed with the gentleman who is renting the 


9 

premises? 


10 

A No, I do not have a copy. 


11 

Q Do you pay any commissions or other- 


12 | 

} 

wise with regard to the obtaining of the other lease 

t 


l| 

13 ii which is on the building? 


14 , 

! 

A No. 


.5 

MR. TODER: Is it your obligation to 

1 


16 

pay this two percent on the amount of the lease 


17 

in advance of the full completion of the lease? 


18 

A No, it's a monthly obligation paid 


19 

upon the collection of the rent. 


20 

Q Now, you have entered into a nine- 


21 i 

month lease, is that correct? 


22 

A Yes. 


23 

Q That is not under your previous testi¬ 

% 

24 

mony the most favorable lease, is that correct? 


25 

l 

MR. SANDLER: I object. I don't think 

1 
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th«r« was any such previous testinony. 

TUB REFEREE: I havsn't haard any. 

MR. TODBR: I will lay a foundation. 
Your Honor. 

Q Was it the policy of Ova my or to atteop 
to obtain thraa to five-year laasas bacausa thoaa 
warn deened to ba tha nost favorable? 

A In tha concapt of Merchandising vara* 
housa spaca thara can ba guidalinas laid down by 
aach individual building and aach individual situ¬ 
ation has its own spacific datalls which nay or nay 
not naks a laasa attractive. 

Q So that circumstances could altar tha 
fact of obtaining a thraa to five-year laasaf 
A Yas, 

Q One of then night ba your rushing to 

ao you night pravant tha reversion of 
tha proparty back, is that correct? 

A That certainly would not ba - • it's 

cartalaly a Motivation but cartainly isn't tha sola 

v 

raason behind tha Jacksonville laasa in this instance. 
This happens to ba a aarkat with a rising laasa 

rata. It probably should ba worth nora nine Months 
from today. 






TJ 26 

Q At the end of the nine months you will 

have a vacancy unless you are able to obtain a tenant 
immediately, is that correct? 

A Yes. 

Q That's the reason why short-term leases 

are risky, is that correct? 

A It depends on the city. This is a city 

where the market is expanding. It's not one that is 
over-built. 

Q When did Bridgestone Tires leave? 

A Mid* January. 

Q When was this rented? 

A Tha lease was signed last Saturday. 

There was a gap of time in which the receiver had no 
representative. 

MR. SANDLER: If Your Honor please, 
this particular tenant - - 

MR. TODER: I am not sure what this 
is. 

MR. SANDLER: - - has asked Your Honor 
to approve the sub-lease because they have 
signed two leases. 

MR. TODER: Is this part of direct? 

THE REFEREE: I don't understand what 
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2 

this is. 


• 

3 

MR. SANDLER: This Jacksonville Ware* 


4 

house which signed a lease with us on Saturday 

| 

i 


i 

was very concerned - - and I an not testifying, 



6 

i 

Mr. Toder - - because of the allegations made 

1 i 


7 i 

t 

by the landlord that the tenant? should not j 


8 i 1 

sign with the receiver. Therefore, the 



9 ji 

i 

attorney for the tenant, being a very cautious 



10 

gentlenan - - 



!! I| 

i! 

THE REFEREE: I won't approve leases* 



“ j 

That's left to the judgment of the receiver. 



13 

And, I haven't heard any allegations about 



M J 
|‘ 

the landlord, anyway. 



if ! 

Q Do you have a copy of the lease that 



16 

has been signed? 



17 

ir 

A With the receiver, yes. 



18 i! 

Q Would you produce it, please? - < 



N 

A Yes. 



20 

1 

MR. TODER: Your Honor, I ask that this 


• 

21 |; 

be narked as Applicant's Exhibit "B" in 



22 J 

evidence. 



23 

r 

24 

(At this time the said document 
was so narked in evidence.) 



25 

MR. TODER: Your Honor, I would call to 
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Your Honor's attention this lease is not 
effective and in point of fact we still have 
a vacancy on the property, and I would spe¬ 
cifically note the asteriks at the top. 

THE REHEREE: It's just subject to the 
approval of this Court? 

MR. TODER: Your Honor has just gotten 
through stating - - 

THE REFEREE: In that case I will 
approve it. The receiver is an officer of 
this Court. 

MR. TODER: Suffice to say, that the 
deal contracts for - - 

THE REFEREE: If I chose to leave hie 
to exercise his judgment, fine. If these 
people absolutely insist that I put a seal 
of benediction on it I will be happy to 
sprinkle it with holy water and do so. Give 
me an order approving this jUtse. 

Was the rental reserved by this Exhi¬ 
bit "B", Mr. Flanagan, in your understanding 
to be competitive with the market prices for 
rentals with simflar properties in this por¬ 
tion of the country or that city7 
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THE WITNESS: Yes, sir. 

THE REFEREE: From that standpoint, 
then, this is a favorable lease? 

THE WITNESS: Yes, sir. 

!i 

I j 

MR, SANDLER: Do you have any more 
questions, Mr. Toder? 

i 

. 

MR. TODER: I will let you know. 


9 li 

tl 

Q 

How much rent was collected in January 

10 ; 

1 

1974 in connection with these premises? 

.. ! 

A 

I don’t have the collection records 


with me. 


• 

13 i 

Q 

In point of fact was only twelve hundrmd 

14 ‘i 

ii 

forty-eight 

dollars the amount paid by the sole 

15 i! 

remaining tenant? 

16 j 

A 

Well, Bridgestone Tires was still ! 

iv | 

H 

occupying a portion of the building in January. 

18 j! 

Q 

But, they did not pay rent for January, 

19 : 

is that correct? 

20 

It 

A 

My recollection is we have not been 1 

21 

able to collect for the occupancy in the month oi 

22 

• 

January. 


23 !’ 

|l 

Q 

In February the same would be true. 

1, 

24 

is that not 

correct? 

2* 

A 

Bridgestone was not an occupant. 




1 


_ 
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MURRAY GUY, haying been duly sworn by 

Honorable Roy Babitt, was examined and testi¬ 
fied as follows. 

THE REFEREE: Please give your full 
nane and hose address to the reporter. 

THE WITNESS: Murray J. Guy, 74 Briar 
Brae Road, Stanford, Connecticut. 

MR. SANDLER: Counsel for the landlord 
has agreed to stipulate Mr. Guy's present 
employment and expert qualifications. ! 

MR. TODER: Suffice to say, the testi¬ 
mony would be the sane he has giren on all of 
the other trials. 

THE REFEREE: Two c.nt. . foot or.rllT ' 

MR. TODER: I Just don't want to stipu¬ 
late ns to his expertise. 

THE REFEREE: Do you know of any 
extreme conditions in those premises, Mr. 

Guy, Jacksonville #3 that requires care or 
repairs beyond your two cent a foot alloca¬ 
tion which in this case is what, sixteen 
hundred dollars a yearT 

THE HITNBSS: Y... Your Honor, on 
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eighty thousand feet. 

THE REFEREE: Do you know of anything 
raally problematical with this property? 

THE WITNESS: No. The repairs that wera 
required such as door repairs and miscellaneous 
warehouse repairs have been contracted for 
on this building. 

THE REFEREE: They have? 

THE WITNESS: Yes, and the method of 
payment is in its final terms of being worked 
out to pay for miscellaneous repairs that 
would be covered under the two cents per foot. 

THE REFEREE: Do you expect to budget 
the whole sixteen hundred dollars to this 
property or will it be more? 

THE WITNESS: It will be more, pro¬ 
bably two thousand dollars more. We have 
paving repairs, patching of the paving area, 
an 30 on, which we would take upon ourselves. 

The rest of the repairs either have been 
accomplished through other arrangements or 
have been assumed by the tenant, by some 

tenants, by taking the building as is or noting 
deficiencies. 
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THE REFEREE: Is that patching within 
the two thousand dollars you are talking 
about? 

THE WITNESS: Yes, it would be. 

THE REFEREE: Mr. Sandler, let's go. 
DIRBCT-EXAMINATION BY MR. SANDLER: j 

Q Were you testifying as to repairs within; 
the two cent per foot budget? 

A It would probably take, with the door 

repairs and the other work, about thirty-six hundred 
dollars. 

THE REFEREE: We will need an extra 
two thousand dollars. 

Q We are above the two cents, in other 

words? 

« 

A Yes. 

Q Are there any other repairs required 

that would not fall within the routine maintenance 
budget of two cents per square foot? 

A Not that I know of. We will establish 

that next week when I am in Jacksonville. 

Q You plan to be there next week? 

A Yes, to inspect Jacksonville 1, 2 

and 3. 
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TZu 


2 

t 

MR. SANDLER: No further question*. 


3 

CROSS-EXAMINATION BY MR. TODERt 


4 

Q When wes the last time an inspection 

• 

5 

was made of these premises? 


6 

A The last time that any employee working 


7 

for me inspected these was mid- October. 


8 

Q Who went down at that point? 


9 , 

A Gerald Paine. 


10 

Q Did he render a report to you? 


11 

I 

A We discussed extensively his findings 


12 ! 

on Jacksonville 1 and 2 along with another report 


Hi 

and briefly discussed the paving repairs on Jacksonvilli 

I 


3 . 



Q Did he inform you that fill would be 


16 |i 

needed because soil had sunk below the grade level 


n !i 

i 

with regard to a portion of the premises? 


18 j 

A Yes, that's in the drainage area. 


19 i 

Q Have you included that? 


I) 

20 ; 

A That would be in the work we would 


21 

do for the paving and it's within the two thousand 


22 1 

1 

dollars. 


23 

THE REFEREE: Within the thirty-six 

• 

*f 

hundred dollars, the two thousand dollars 


25 |! 

above the sixteen hundred dollars.. 
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THE WITNESS: Yes. 

THE REFEREE: In other words, that place 
will cost about thirty-six hundred dollars to 
bring up to snuff? 

THE WITNESS: Yes. 

THE REFEREE: You have allocated six¬ 
teen hundred dollars at two cents a foot so 
it’s an extra two thousand dollars and it’s 
all within the thirty-six hundred dollars yeu 

* 

are talking about? 

THE WITNESS: Yes. 

j 

Q In connection with the recent rental 

of the seventy thousand square feet, what repairs have 
been made or are contemplated to be made to the 
interior of the building which is to be occupied? 

A To my knowledge the majority will be 

concentrated on putting all the doors into operable 
condition which includes panel repairs, adjustment 
of springs, et cetera. 

Q Has the tenant, the new tenant, request¬ 

ed that any additional repairs be made there in the 
premises he is to occupy? 

A I don't have any firsthand knowledge 

of that. 
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* 

Q Is on* of the purposes of your visit 

nsxt »Mk to determine whether additional repairs have 
to be made to these premises? 

A I have Just taken it upon myself to 

i 

make a complete inspection of this building as long as 

4 

I have to inspect Jacksonville 1 and 2. 

Q To your knowledge, then, has there been 
any complaints or requests by the new tenants for 
repairs or changes to be made by the structure which 
he is to occupy? 

A I have no knowledge of that. 

MR. TODER: I have no further questions 


H || 

I 

of the Witness, Your Honor. 

15 il 

MR. SANDLER: 

No further questions. 

i6 j( 

THE REFEREE: 

Mr. Guy, thank you. 

17 

MR. SANDLER: 

% 

Your Honor, we have no 

18 | 

further witnesses in 

connection with this 

19 

1 

property, and I would just note for the record 

20 |l 

that the balance of 

the term of the lease with 

21 

renewal options is thirty"four years. 


THE REFEREE: 

When will Mr. Hercog 


testify as to those other items? 

MR. BOOTH: Put it down for the 18th of 


April. 
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THE REFEREE* All counsel will be 
advised? 

MR. BOOTH: A letter has gone out. 
THE REFEREE: Thank you, Mr. Toder. 
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BOOTH, LIPTON | UPTON, ESQS. 

f °r the Receiver 
292 Madison Avenue 
New York, New York 


BY: 


MICHAEL KLBINERMAN, ESQ., Of Couni.l 


LEVY, LEVY S RUBACK, ESQS. 

Attorneys for the Debtor 

225 Broadway 

New York, New York 

BY: GARY BLUM, ESQ.. Of Counsel 


MR. DANIEL H. OVERMYER, 

President of the Debtor 


WACHTELL, LIPTON, ROSEN « KATZ, ESQS 

th ' A PPUc.nt 
230 Park Avenue 

New York, New York 


BY: 


LEONARD ROSEN, ESQ., Of COUH..1 
“ and * 

THEODORE GEWERTZ, ESQ., Of Counsel 


proceedings 

MR. ROSEN: This is the Pokrass 
■atter, Your Honor. 

THE REFEREE: Y.», It 1., SUIU.1 H 
*nd Sylvie Pokrass. You 


•re involving your- 
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self with which propertyT 

MU. ROSEN: A property In Mini, 
Florida, Miami Number 2. This is Mr. Samuel 
Pokrass (indicating). 

The bTief we submitted in connection 
with the prior matter is also captioned for 
this matter. 

THE REFEREE: That brief is captioned 
for three matters. 

MR. ROSEN: Four matters. We intend 
to file a post-trial memorandum which picks 
up the defaults of the individual matters 
on trial. 

THE REFEREE: We are dealing with two 
properties here? 

MR. ROSEN: This is just one. 

MR. BLUM: It*s the guaranty of Ohio. 

MR. GEWERTZ: Ohio is in the caption 
because it's the parent company. 




T* 

SAMUEj, H. POXRASS, having been duly 
•worn by Honorable Roy Babitt, was examined 
and taatiflad aa follows: 

THE REFEREE: Plaaso give your full 
nan# and host address to the reporter. 

THE WITNESS: Samuel H. Pokrass, 9102 
Bell lay Harbor Drive, Harbor Island, Florida. 

THE REFEREE: We are dealing with 
Miami 2? 

MR. ROSEN: Yes. 

THE REFEREE: Go ahead, Mr. Rosen. 
DIRECT-EXAMINATION BY MR. ROSEN: 

Q Are you one of the plaintiffs in this 

proceeding? 

A Yes, sir. 

Q Who is the other plaintiff? 

A My wife. 

Q What is her name? 

A Sylvia. 

Q Are you and your wife the owners of 

certain premises located in Miami, Florida? 

A Yog, sir. 

5 What is the location of those premises 
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ft* bast as you can dascrlba it? 

A 3400 and 3500 Northvast 110th Straat. 

Q Whan did you and your wife acqulra 

thosa prealsas and froa whoa? 

A In May, 1967. 

Q Proa whoa did you acquire thaa? 

A Froa Overayer. 

Q Did you at that tiae antar into any 

transaction with Orarayar with raspact to tha prea- 
Isas? 

A Yas, sir. 

Q What kind of transaction? 

A A laasa contract. 

Q I show you a docuaant and ask you 

whathar this is a copy of that laasa that you entered 

I 

I 

into with Ovornysr? 

A Yas, sir. 

MR. ROSEN: I would like to have this 

I 

| 

marked as Applicant’s Exhibit ”1". 

MR. BLUM: I would like to ask a 

I 

question. Was this laasa dociaent part of 
another document called a contract or pur¬ 
chase and sale by which you bought tha 
property? 


25 
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THE WITNESS: Was this what7 
THE REFEREE: Was tharo another doc¬ 
ument that was executed at or about the same 
time of the purchase and sale of the contract? 

THE WITNESS: There was a contract. 

It was a different contract for the purchase. 

MR. BLUM: At the time you entered 
into that contract did you agree to give 
back this lease? 

THE WITNESS: This lease I should give 
back - - no. 

THE REFEREE: He is not asking you 
that, he is saying when you bought the prop- 

erty, was it also agreed you would then lease 
it back? 

THE WITNESS: Yes, sir. 

MR. BLUM: Have you got the contract 

here? 

THE REFEREE: Do you have the contract? 
THE WITNESS: You must have it (indi¬ 
cating Mr. Rosen). 

MR. BLUM: Would you put the whole 
thing in because it's one docuaent? 

MR. ROSEN: No, wl object to that. 





1 1 

THE REFEREE: As fsr 11 I n concerned 
I an dealing with a lease, not the underlying 
contract. 

MR. BLUM: It is not ths best evidence. 

THE REFEREE: This is not tho host 
evidence of s lease? - - Your objection is 
overruled. If you want to introduce the 
contract insofar as it bears on this instant 
dispute, by a landlord, put it in on your 
offer. 

MR. BLUM: I an going to ask it be 
produced. 

THE REFEREE: Your objection is over* 
ruled. I see utterly no reason why a con¬ 
tract for a sale of a property should be 
appended to a lease on a question of whether 
or not a landlord should be given his prop¬ 
erty for violation of the terns of the lease. 

Your objection is overruled. If you 
want to introduce it, fine. 

MR. ROSEN: I would like to correct 
nyself. It is not a copy, it is an original 
which I would like narked as Applicant's 
Bxfciblt "l”. 
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t 
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1 

2 

(At this time, the said document 
was so marked as Applicant's 


3 

Exhibit "1" in evidence.) 


4 

Q At the time you entered into this 

• 

5 

lease with Overmyer, did you receive from Overmyer 


6 

any other document relating to the lease? 


7 

A Yes, sir a conditional assignment of 

I 

8 

the lease. 


9 

Q I show you a document dated May 24, 


10 

1967 entitled "Conditional Assignment of Leases and 


11 

Rentals," and ask you whether that is not the document? 


12 

A Yes, this is the document. 


13 

MR. ROSEN: I would like to have this 


14 

marked as Applicant's Exhibit Number "2" and 


15 

put into evidence. 


1 

16 

MR. BLUM: No objection. 


17 

MR. ICLEINERMAN: No objection. Let it 


18 

speak for itself; the title does not describe 


19 

the contents. 


20 

MR. ROSEN: It's not binding as to 


21 

what it contains. 


22 

(At this time, the said document 
was so marked as Applicant's 

• 

23 

Exhibit "2" in evidence.) 

24 

Q After the filing of the petition in 


25 

|| 

II 

Chapter XI by Overmyer in November of 1973, did you 

• / 

1 i 
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instruct your attorney to take any action with re¬ 
spect to this lease? 

A Yes, sir. 

Q I show you a letter dated Deceaber 

12, 1973, written by the fins of Wachtell, Liptoa, 

Rosen ( Katx, addressed to D. H. Overayer Company, 

Inc., and ask you whether the contents of that letter 
reflect your instructions to your attorney? 

A Yes, sir. 

MR. ROSEN: 1 hare return receipts 

with respect to this letter from D. H. 

Overayer froa the tooth, Lipton h Lip tor. 

fira, and I will ask whether they will 

acknowledge the fact this letter was received? 

MR. KLEINERMAN: Yes, we so acknowledge. 

(At this time, the said document 
was so aarked as Applicant's 
Exhibit "3 M in evidence.) 

MR. KLEINERMAN: The date of receipt 

beiag Deceaber 13, 1973. 

MR. ROSEN: I think the receipts have 

the date of receipt and they can speak for 

themselves. They are attached to the letter 

which has been marked as an exhibit. 

i • 

Q Prior to November 16, 1973, were all 


! 

i 
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JlO 


2 

of the rentals due under the lease paid? 


3 

A 

No, sir. 


4 

Q 

What was unpaid as of that date? 

• 

5 

A 

October, November and this month's 


6 

rent. 



7 

Q 

October, November and January, 1974T 


8 

A 

Yes. 

r 


9 

Q 

October and November, 1973? 


10 

A 

Yes. 


11 

Q 

What is the amount of the rent that 


12 

was due for 

October, 1973? 


13 

i A 

Fifty-nine hundred sixty-eight 


14 

dollars. I 

think it's under six thousand dollars. 


15 

Q 

Was the same amount due for November, 


16 

1973? 



17 

A 

Every month, the same thing. 


18 

Q 

Have you ever received payment of 


19 

the October 

and Novomber rents? 


20 

A 

No, sir. 


21 

Q 

During the course of this lease, was 


22 

the rent paid on time? 


23 

A 

Never. 

• 

24 

Q 

Did you give instructions to your 


25 

attorneys from tine to time to take any action with 






1 

J ii 



2 

respect to the unpaid rents? 


• 

3 

A Yes, sir. 



4 

Q What attorneys? 



5 

A Mr. Spencer's office. It's a long 



6 

fin name. 



7 

THE REFEREE: Is this a Florida fimT 



8 

THE WITNESS: Yes, sir. 



9 

Q Is Mr. Ton Spencer a aenber or 



10 

associate of that fin? 



ii : 

A Yes, sir. 



12 ' 

Q Did you at any tine send any telegraa 



n: 

to Ovenyer with respect to non-payment? 



M 

A Yes, sir. 



15 ! 

Q I show you a copy of a telegram dated 



16 

March 13, 1968 and ask you whether that is a copy of 1 


17 

a telegraa that you sent to Ovenyer? 



18 

A Yes, sir. 



19 

MR. ROSEN: I would like to hare that 



20 

j 

narked. 

I 



II 

21 

MR. BLUM: Objection. 1968? 


• 

22 

MR. ROSEN: That's right. I 


23 

MR. BLUM: I object. It is not | 


24 

covered within the petition which is before 



25 

Your Honor and the subject aatter of this 

v 




r» 

hearing. 

THE REFEREE: What la lta relevanceT 
MR. ROSBN: Tha relevance In this 
particular case la there haa been a history 
from the beginning. 

THE REFEREE: It's conceded there 
were defaults on the eve of the petition; 
you are invoking the termination clause, I 
take It, on the basis of what I heard, on 
the filing of the petition? 

MR. ROSEN: That is correct. Your 

Honor. 

THE REFEREE: I don't knew what it 
adds substitively. I will accept It. 1 
doubt it has real, great, probative value. 

Mr. Blue, I overrule your objection. 

I think it's rather neutral in lta inport. 

MR. ROSBN: I would like to nake a 
brief statement, that is, one of the things 
that the Overuyer companies are asking for 
is that the Court do equity for them and I 
think it's a very substantial equity. 

THE REFEREE: You mean, how much 


equity they have done? 









1 


1 

2 

MR. ROSEN: Whether they art entitled 


• 

to equity. 


4 

THE REFEREE: I don't • • well, I 


5 

Ju*t wondered when the attorneya for the 


6 

landlord were going to get around to /hat 


7 

the nature of the application to the Court 


8 

really it. 

1 

i 

9 

MR. ROSEN: There is a great deal of 

i 

i 

10 

this and I think you will tee it when I put 


n 

Mr. Spencer on the ttand. At far at Mr. 


I 

12 

Pokraaa, I an tatlafied to put thit one in 

13 

and forget the othert - - 

1 

14 1 

THE REFEREE: Mr. Pokratt, when, 


15 

roughly, were you firtt due a payment by 


16 

Orermyer under a leate? 


17 

THE WITNESS: The firat payment waa 


18 I 1 

late. 


19 

THE REFEREE: It watT 


20 fi 

THE WITNESS: The firtt payment waa 



late. 


A 21 I 



• 

22 | 

THE REFEREE: How many timet did you 


. 

23 jj 

hare to, in the period from the firtt pay- 


24 

| 

ment, get ahold of an attorney or eomebody? 


J 

THE WITNESS: At leaat four or fire j 1 

- _ LI 


a 
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dozen tines. 

THE REFEREE: Llko every month? 

THE WITNESS: I wont to too Mr. 
Overmyer personally. I case down to New York 
especially to sec- hi* In '61. He assured we 
payments were going to be wade on the 1st. 

THE REFEREE: How much did you Invest 
in this property? 

THE WITNESS: Two hundred thousand 
dollars. 

THE REFEREE: l n cash? 

THE WITNESS: In cash. 

THE REFEREE: How big a mortgage? 

THE WITNESS: Six hundred thousand 
dollars. 

THE REFEREE: What was the purpose of 
your investment? 

THE WITNESS: To have an income of 
twenty thousand dollars a year. 

THE REFEREE: From this property? 

THE WITNESS: Yes, sf.r. 

THE REFEREE: So, it's like pulling 

tea ',h? 

THE WITNESS: Like pulling teeth - - 








1 


worse than that. 


/is 


THE REFEREE: Mark that. 

(At this time, the said docum««t 
was so marked as Applicant's 
exhibit ”4" in evidence.) 

r 

0 

Q Pursuant to the lease who was required 

to pay the real estate taxes? 

MR. BLUM: Objection, it speaks for 
itself. Judge. 

THE REFEREE: Let Mr. Pokrass speak. 

I enjoy listening to him. 

A Mr. Orermyer. 

MR. BLUM: That is not so. Mr. 

Orermyor is not before this Court. Can we 
get some straight answers hereT 

THE REFEREE: What do you mean by Mr. 
OveniyerT Not personally Mr. OvereyerT 
THE WITNESS: The Overmyer Company. 

THE REFEREE: How old are you, Mr. 
Pokrass7 

THE WITNESS: I will be eighty-one 
next month. 

Q Do you know if the taxes on this 

property, real estate taxes, are paid up to date? 

A It was not paid. 






Q What is outstandinf? 

A Tha 1973 taxes. 

THE REFEREE: Do you hava to pay then? 
^ WITNES8: They ara dua la Novenber. 
THE REFEREE: Thay were due? 

THE WITNESS: Thay are du» in Novaabar. 
THE REFEREE: This coaing Novaabar or 
last Noveaber? 

THE WITNESS: Last Novaabar. 

THE REFEREE: What ara you doinji about 

itT 

THE WITNESS: Wall, tha 1972 taxas I 
paid personally. 

rHE REFEREE: You paid? 
iHE WITNESS: With a penalty of around 
eighteen hundred dollars. Tha taxas ware sold 
on the steps; 1972 taxas ware sold on tha 

steps of tha City Hall, of tha County Court 
House. 

THE REFEREE: What does that aeanT 
MR. ROSEN: I believe ha aeiois, Your 
Honor - - and Mr. Spencer can tall us later 
* * in Florida there was a tax sale. 

THE WITNESS: If the taxas ara not 



J 17 

paid tha county soils tho taxos on tho stops 
of the court house. Somebody bought the taxes. 
Finally, I received a letter from the first 


mortgagee. Prudential Life Insurance Company, 
that they watned a copy of the taxes to see 
whether the 1972 taxes were paid. 

I called the county clerk and I was 
told that somebody bought the taxes. I went 
there and bought the taxes for seventeen 
thousand seven hundred seventy-six dollars, 
which was an eighteen hundred dollar penalty, 
and I told them to take the case over to Mr. 
Spencer. 

Q Mr. Pokrass, I show you a document 
dated July 16, 1973 and ask you to Identify that 


document? 


paid. 


Yes, sir, that is that the taxes are 


Is that the receipt that you received 


when you paid the taxes? 

A Yes, sir. 


sir? 


That's the original, is that correct. 


Yes, sir. 


» 




1 

3 »• 


2 

MR. ROSEN: I would liko to have this 


3 

narked as an Applicant's exhibit and put in 


4 

ovldenes. 

• 

5 

MR. BLUM: What is the Seaboard Indus* 


6 

trial Park, Section 1-A? That's what appears 


7 

on this dociment. 


8 

THE WITNESS: That's the section of 


9 

the Overayer building. 


10 

MR. BLUM: No objection. 


11 

MR. KLEINERMAN: No objection. 


12 

(At this tine, the said document 



was so narked as Applicant's 


13 

Exhibit "5" in evidence.) 


14 ! 

Q Did you subsequently receive payment 


15 

of these taxes from the Overmyer Company? 


16 

A Yes, sir. 


17 

Q Under the lease was Overmyer required 


18 

to furnish you with financial statements? 


19 

A Yes, sir. 


20 

Q Did you ever receive any financial 


21 

statements from Overmyer? 


22 

A No, sir. 


13 

MR. BLUM: Objection, Your Honor, not 

• 

24 

within the purview of the proceeding. 


25 

l 

• 1 

THE REFEREE: Is that a ground, an 

! 




assignment under the lease for terninatlon? 

MR. ROSEN: That is a default. They 
•re required to furnish a financial stateaent. 

THE REFEREE: Default is a basis for 
terainatlon under certain conditions? 

MR. ROSEN: Which we are not asserting. 
We are aiaply proving * * 

THE REFEREE: How aany defaults do 
you need? 

MR. ROSEN: They are asking for 
equity. I want to show they are rot entitled 
to any equity at all. They repeatedly breach¬ 
ed aany provisions. 

MR. BLUM: The docuaent which has been 
narked in evidence, which is the notice of 
default dated Deceaber 12th froa Wachtell, 
Llpton, Rosen 4 Katz doesn't even aentlon it. 
It's not a ground that they relied on. this 
default. 

THE REFEREE: Mr. Rosen? 

MR. ROSEN: I don't think I have to 
respond to that. 

THE REFEREE: I will allow it. 

Q Did you ever receive from Ovemyer 
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copie* of any tub* losses with respect to the premises T 
A No, sir. 

Q Did you ever request copies of any 

sub-leases? 

A My attorney did. 

THE REFEREE: Is that Mr. Spencer? 

THE WITNESS: Yes, sir. 

MR. BUM: Objection to this; afain, 
not within the framework of anything within 
this Court. 

TI1E REFEREE: You don't think that 
•▼•rything is before the Court on what is 
essentially resistant by the debtor? - - This 
application is based on the exercise of the 
Court's equitable powers. 

MR. BLUM: He is Baking us out to be 
very bad people. 

THB REFEREE: Businessmen are newer 
very bad people. Aren't you, in essence, at 
’ - the defenses which you raise, aren't they 
addressed to the judgment of this Court, its 
equitable conscience? 

MR. BLUM: Yes. 




25 


THE REFEREE: Why should I not, then, 




1 


J IX 

hear the equities the other way? - - The 
equitable conscience of this Court starts on 
November 16, 1973. You can't undo nor can X 
what has happened pre-petition. There has 


been some evidence what took place before. 

I think the Jury is sophisticated 
enough to weigh it properly. Your objection 
is overruled. 

Q Are you aware that any alterations 

were nade to the premises by OvernyerT 
A Yes, sir. 

Q Were they substantial alterationsT 

A Yes, sir. 

Q Describe then briefly. 

A Yes, sone nore offices inside; and, 

they built a fence around a one-hundred-foot lot 
which separates ny building to the one next door. 

They put a twelve-foot fence around there and leased 
it to sone wire conpany. They did a couple of things 
on the west side of the building. 

Q Did they ever ask for your approval 

of any plan of the alteration? 

A No, sir. 


When you purchased the preaises, you 


. 
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22 
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24 
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purchased subject to a mortgage? 

A Yes, sir. 

Q What was the aaount of the mortgage 

at the time of purchaser 

A Six hundred thousand dollars. 

Q Have you been making payments of the 

principal and interest since thenT 
A Yes, sir. 

Q When are the payments due? 

A On the 1st. 

THE REFEREE: The 1st of the month? 

THE WITNESS: Yes, sir. 

Q What did you anticipate you would use 

for money to make the payments? 

A The income from the D. H. Ovemyer 

building. 

Q By virtue of the fact Overnyer makes 

late payments frequently, with respect to the rent 
• • 

MR. BLUM: Objection, counsel is tes¬ 
tifying for the witness. 

THE REFEREE: He has already testified 
of a chronic situation with respect to late¬ 
ness. Try not to use the exact words. 




Jn 


Q Did you fro* tine to time hare to 

borrow funds in order to make mortgage payments on 


these premises? 


Yes. 

Did you in connection with the borrow* 


ings here to pay interest? 


tax. 


Pay interest. And, they hare a state 


THE REPEREE: Why did you hare to 


borrow money? 

THE WITNESS: In order to pay the 
sixty-three hundred dollars. 

THE REFEREE: You mean, you were not 
getting the money from Orermyer? 

THE WITNESS: I was not getting the 
income. Like on the tax bill, I had to go 
and borrow not only the tax bill but the pay¬ 
ment I had to make; I had to go and borrow 
twenty-fire thousand dollars to pay thirty- 
seren hundred fifty dollars in stamps on it. 
They hare stamps in the State of Florida. 

Q Under the lease was Orermyer required 

to furnish fire Insurance and other insurance for 
the premises? 
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A Ye*, *lr. 

Q I show you a document entitled 

"Certificate of Insurance," and ask you whether you 
received that document evidencing the fact that 
Overmyer furnished insurancef 
A Yes, sir. 

Q Would you tell us the amount of the 

Insurance furnished and the period of coverage for 
it? 

A The fire insurance amounted to eight 

hundred thousand dollars the first year, from June, 
1969 to September, 1972. 

MR. ROSEN: I would like to put this 
document 1 to evidence. 

MR. BLUM: No objection. 

MR. CLBINERMAN: No objection. 

(At this time, the said document 
was so marked as Applicant's 
Exhibit "6" in evidence.) 

MR. BLUM: Did he say he got this 
insurance? 

MR. ROSEN: He received that certifi¬ 
cate Indicating that Overmyer got it. 


II 


Q 


MR. BLUM: Okay. 

Did you, thereafter, receive another 



certificate with respect to your insurance coverage? 

A Yes, sir. 

Q Would you describe that certificate 

I Just handed you? 

A This certificate calls for fire insur¬ 
ance to the aaount of two hundred fifty thousand 

dollars effective March 1st, 1972 and due up until 
September 1st, 1974. 

Q Is that aaount, two hundred fifty 

thousand dollars, in accordance with the lease pro¬ 
visions? 

A No, sir, the lease provisions call 
for eight hundred thousand dollars. 

Q You are saying to us whereas the 
initial certificate narked as Applicant's Exhit It 
6' called for eight hundred thousand dollars and 
had a period running fron June 1st, 1969 to September 
1st, 1974, in March of 1972 you received notice that 
that was cancelled and they replaced it with a 
certificate that gave you two hundred fifty thousand 
dollars worth of coverage? 

MR. BLUM: Objection. We have not 
seen a notice of cancellation. Counsel is 
•gain testifying 





THE REFEREE: X think v« should put 
that document in ovidonco and thorn I will 
•How you to ask Hr. Fokrasa that quoation 
in a llttlo sinpior form. 

Mr. Pokrasa, whilo wo aro waiting for 
Mr. Overmyer to study tha document which was 
Juat offered, do you hava any idoa how much 
tha aggrogata of tho rants of tho sub-tenants 
is in that buildingt 

THE WITNESS: I havo no idaa. 

THE REFEREE: Do you know who tho 
sub-tenants ara? 

THE WITNESS: I don't know tho*. I 
saw a sign on tha doors tharo - - on# is a 
shoa company, ona is a wira company. 

THE REFEREE: How far from your homo 
is this warohouso, this park, or whatovor it 
is you said? 


do. 


THE WITNESS: About fiftoon milos. 
THE REFEREE: Do you drivo a carT 
THE WITNESS: Not vary ofton but I 


THE REFEREE: Havo you gona out ovor 
to tho promises there? 


I 






/it 

THE WITNESS: I vu thers a fev tinea. 

THE REFEREE: Old you mr chock who 
tho sub-tenants woroT 

THE WITNESS: Whon I purchased tho 
building there were two tenants there. 
Continental Can Conpany and Florida Faper 
Company. A few years later I passed by there 
again and stopped off and I found they are 
not there anyaoro. 

THE REFEREE: Do you know who was 
there thenf 

THE WITNESS: I saw - - no. One tine 
it a*pty and then I passed by there again 
a couple of years ago or a year and a half 
ago, or so, and I saw the shoe conpany and 
the wire conpany at the D. H. Ovenyer ware¬ 
house. 

THE REFEREE: You don’t know the naaes 
of these coapanies, or do youT 

THE WITNESS: I know the naae is 
Coastal Wire Conpany and Philco (phonetics), 
or soaething like that. 

•i 

THE REFERBE:’ Do you have any idea 
how auch rent these tenants pay? 







o 


1 

« 


2 

THE WITNESS: No, sir, I have no idoo. 


3 

THE REFBREB: No way of chocklnfT 


4 

THE WITNESS: Thor# is no way of chock¬ 

• 

5 

ing. 


6 

THE REFEREE: Did you svor ask anybodyf 


7 

THE WITNESS: I was tharo with the 


8 

insurance nan just a couple of weeks ago and 


9 

there are Spanish people there and I couldn't 


10 

talk with then and they didn't know anything. 

* 


11 

THE REFEREE: How is the last document. 


12 

Nr. Blua? 


13 

MR. ROSEN: I would like to nark that 


14 

as Bxhibit "7" and ask it be put in evidence. 


15 

(At this tlae, the said document 
was so narked as Applicant's 


16 

Exhibit "7" in evidence.) 


17 

MR. ROSEN: I have no further questions 


18 

of this witness. 


19 

THE REFBREB: Cross-examination? 


20 

MR. BLUM: Would you wind if I went 


21 

first? 


22 

MR. KLEINERMAN: That's fine. 


23 

THE REFEREE: Let the record show 

• 

24 

this is Mr. Blua, attorney for the debtor. 


25 

1 

CROSS-EXAMINATION BY MR. BLUM: 

1 


O 




I 

t 
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6 il 

8 j| 
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9 j; 

10 


11 

12 

13 

14 l! 

15 

16 j 
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Q Mr. Pokrass, did you ever purchase 

•ny other building from the Overnyer operation? 

A No, air. 

Q Were you ever interested in purchasing 

any building other than this building for yourself 
or for anyone elseT 

A Yes, sir, I was. 

Q When was that? 

A 1961 when I visited with Mr. Ovenyer 

I told hin I would be interested in purchasing another 
building if from now on he is going to make his pay- 
wen ts on tine. But, he never nade then after that, 
either. 

Q You visited hin after you bought the 

Florida property? 

A Yes, sir, I visited in 1968. 

Q It wasn't 1971? By chance, would it 

have been? 

A No, sir, I was never there in 1971. 

Q Did you not see whether or not you 

could sell certain nid-West properties that the 

. 

Ovrwyr organisation owned to sene of your friends? 

A No, sir. 

Q You didn’t tell that to Mr. Overayer? 
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2 

A I wasn't Kara in '71. 


3 

Q I didn’t say *71, I said did you tall 


4 

Mr. Ovarmyar you sight ba intarastad in sailing soma 

• 

5 

of his propartias or tha companias' propartias to 


6 

sosm of your frlands7 


7 

A I don't baliava so. 


8 

Q Did you arar taka any information 


9 

with raspact to any of tha othar propartias that 


10 

tha Ovarmyar oparatlon ownedT 


11 

^ Yas, sir, I took information about 


12 

propartias in Milwaukaa, Wisconsin bacausa I coma 


13 

from thara. 


14 

Q Whan was thatT 


15 

A 1961. 


16 

Q Wara you going to buy thatT 


17 

A Wall, 1 - - 


18 

MR. ROSEN: Your Honor, I objact to 


19 

this lina of quastlonlng. It saams to ma 


20 

it's totally inralavant. 


21 

MR. BLUM: It goas to cradlbillty. 


22 

Ha said ha hasn't baan paid and hasn't baan 


23 

from tha bagInning. 

• 

24 

THE REFEREB: Show it quickly. Tha 


25 

objactlon is ovarrulad, Mr. Rosan. 
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i 

1 

Jm 


2 

Q Will you answer the question? 


• 

A What was the question. 


4 

Q Were you toing to buy the property 


5 

in Milwaukee for yourselff 


6 

A Yes, sir. 

! 

I 

7 

Q You weren’t going to offer it to 


8 

anyone else? 


9 

A No, sir. 


10 

Q Did you ever tell Mr. Ovemyer you 


11 

were going to sell soae of his property or soae of 

I 

1 

1 

12 ' 

th. cp.nl.i- prop.rti.s to frl.nd. or u.ocl.t.i 


13 ! 

of yours7 


14 A I don’t believe - - No, I don’t think 


15 ,0 - 

•j ! 


16 ! 

Q You don't think so? 


17 

1 

A No, sir. 

1 


18 j 

You don’t recall any conversation like 


19 

that in New York7 


« 1 

A Yes, sir. j 

I 

21 - 

A 

THE REFEREE: Does this go to the ques¬ 

I 


tion of breach? 

I 

»j 

{ 

MR. BLUM: It goes to credibility. 


24 j! 

THE REFEREE: That he hasn't been paid 


25 J 

his rent? 


li 

| 

1 

| 

1 
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MR. BLUM: No, credibility on tho 
fnct ho soys ho hasn’t jotten his rent on 
dey one, on tine. 


THE REFEREE: Lot's as sum 1 boliovo 
a nan of olghty*one or if I don't believe 
hi*, I ass use ho Is a little foggy. 

Is there any alteration of tho fact 
ho didn't got the rent for the last two 
aonths before tho petition or they seek to 
invoke tho bankruptcy clause to terminate? 

MR. BLUM: That's what their clai* is. 
THE WITNESS: Can I sake a statementT 
THE REFEREE: No, let your attorney 
■ake it. 


Q Now, you have alleged in your co*- 

plaint that there is a Florida, Dade County Circuit 
Court action against this debtor for the recovery 
of rentals, is that correct! 

A Yes, sir. 

Q Who is the attorney handling that 

case for you? 


A Mr. Spencer. 

Q Is he in Court? 

A Yes, s!t• 









J” 

Q Has any aonay baan paid Into that 

coart proceeding? 

A WhatT 

Q Has any money baan paid into the 

court proceading? 

A Yes, sir. 

Q Thera was paid at one tiae five months' 

rant, thirty five thousand dollars. 

THE REFEREE: Whan? 

THE WITNESS: After the action was 
started the Court ordered it to be paid - - 
it wasn't paid - - to Saa Pokrass. It was 
paid to the registry of the Court. 

NR. ROSEN: In the interest of doing 
this in an orderly fashion Nr. Spencer is 
going to testify concerning the litigation 
and Nr. Blun is free to ask hla anything he 
wants. 

We concede varying amounts of money 
were received by Nr. Pokrass through the 
litigation. 

NR. BLUM: How such is there? 

MR. ROSEN: Hr. Spencer will tell you 

that. 
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THE REFEREE: Is anyone going to con* 
cod* there was two months' rent due or, at 
least, a month and a half? 

MR. BLUM: I am sure the November rent 
wasn't paid. 

THE REFEREE: And OctoberT 

MR. BLUM: I don't know. 

THE REFEREE: You wouldn't know? 

MR. KLEINERMAN: I don't know whether 
it was paid. 

Q Now, you testified before that you 
expected to receive twenty thousand dollars a year 
on your investment of two hundred thousand dollars, 
is that correct? 

A Yes, sir. 

Q That is ten percent a year. What 

monies were y?u going to use to pay the mortgage? 

A The rent I am getting from D. H. 
Overmyer Company. 

Q That's the rent reserved in the lease, 

that's flftynine hundred sixty*nine dollars a month? 
A Yes, sir. 

Q So, the difference is what was to be 

used to service the mortgage, the difference between 


* 
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7 i 

8 5 

9 j! 
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10 
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15 

16 

17 

18 

19 Jj 

20 

21 

22 J 

23 

24 
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25 


the - - well. If you multiply fifty-nine hundred 
sixty-nine dollars a aonth tines tvlove months, you 
hare about seventy-two thousand dollars a year rentf 

A Yes, sir. 

Q You said you were going to earn 

twenty thousand dollars on your two hundred thousand 
dollar investment. That leaves about a fifty thousand 
dollar difference, is that correct? 

A Yes, sir. 

Q What was the fifty thousand dollars 

to be used for? 

A To pay the first mortgage of forty- 

three hundred two dollars a month to Prudential Life 
Insurance Company. 

Q Now, you have testified there was 

substantial interior improvements when you were in 

I was in the building a few months 

Had you ever been in the building 

I was in - - inside, no. 

Do you know when those improvements 

| 


the building? 
A 

ago. 

Q 

before that? 
A 

Q 

were made? 
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A No, I don't know. 

Q Do you know whothor thoy were undo 

before you bought the building or efter you bought 
the building? 

A They were aade efter. 

Q How do you know? 

A I was there. 

Q You said you were not there? 

A When I purchased the building, I saw 

what was going on, I inspected the building. 

Q What was inside? 

A There was two occupants. One was 

Continental Can Coapany and the other was Florida 
Paper Coapany. 

Q I aa talking about what was inside 

froa the point of view of iaproveaents. You testi¬ 
fied there were substantial iaproveaents aade; in 
you said that you didn't even get a request 
froa then to aake those iaproveaents, that they did 
it without asking you. 

Is that what you testified to? 

MR. ROSEN: I think the testiaony 

speaks for itself. The word used was 

"alterations." His testiaony was that 
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alterations wars aade without thas obtaining 
his approval. 

Q When were these alterations aadeT 

A I wasn't there. I went down a couple 

of years ago and I saw a fence around there, a twelver 
foot fence around the one hundred foot lot, segregating 
■y building and next door, and I see a wire conpany 
there. 

Q That was soaething that Mr. Overnyer'a 
company was not supposed to do without your consent? 

A Absolutely not. 

Q Absolutely not? 

A Absolutely not. 

Q He had to hare your written consent 

to do that? 

MR. ROSEN: The lease speaks foT it¬ 
self; the lease provisions says if the alter¬ 
ations involve seventy-five thousand dollars 
or more - - 


MR. BLUM: Exactly. 

MR. ROSEN: Mr. Blun you don't have 
to play gaaes. Mr. Pokrass didn't testify 
it was nore than seventy-five thousand 
dollars or it was a less breach. 
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THE REFEREE: Ut him go. 

Q Mr. Pokrass, did you ovar diacoaa this 
■attar with Mr. Ovormyer? 

A No, air. 

Q Did you ever sand hi* a lattar to tha 

affact ha was in dafault of his loose for failure to 
ask your permission to put in those improvements? 

A I think Mr. Spencer will answer that 

question. 

Q I asked you whether you ever sent a 

letter? 

A I never did. 

Q Did you ever authorise your attorney 

to send a letter on this so-called default? 

A Yes, sir. 

Q Do you know if it was done? 

A X don't know for sure. 

Q Now, have you ever had an appraisal 

made on this property? 

A No, sir. 

Q Are you familiar with building values 

in the Miami area? 

A No, sir. 

Q When you purchased the property, were 
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you purchasing the property based upon the value of 
the building or as to the financial ability of the 
Overmyer operation to pay the rentT 

A I bought the building on the financial 

ability of Mr. Overmyer and his two tenants, the 
Florida Paper Company and Continental Can Company. 

Q Had you ever seen - - 

MR. ROSEN: Your Honor, I would like 
to state an objection to the question. The 
documents, again, speak for themselves. Mr. 
Pokrass made a certain deal, got considers* 
tion. The transaction speaks for itself. 

Your Honor, what he received and what he 
gave. 

MR. BLUM: I didn't ask that. 

MR. ROSEN: I object to the question. 

I believe Mr. Blum was asking Mr. Pokrass to 
characterise his motivation at the time he 
went into the transaction. 

THE REFEREE: Did you enter this to 
get some money, to have an incomeT 
THT WITNESS: Yes, sir. 

MR. BLUM: If Your Honor please, I 


asked him whether when he purchased the 







property ho was relying upon the value of 
the property's improvements or he was relying 
upon the financial ability of the Overmyer 
operation to at - - to make the payments 
because one of the issues raised on direct 
was the lack of financial statements to be 
supplied. 

It is strictly a question which re* 
lates to direct and it is not having to do 
with what the contract said, what the lease 
said Itself. 

THE REFEREE: I am not going to 
tolerate much more. That goes beyond the 
issue of breach. 

MR. BLUM: Your Honor, I objected to 
the direct line of testimony. You permitted 
it to go in. 

THE REPEREE: Phrase your question 
different so he can understand it more 
simply. I will overrule Mr. Rosen's objec¬ 
tion. If you want to practice, practice on 
Spencer. 

MR. BLUM: I am trying to get to the 
root of the question. 
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THE REFEREE: The root of what ques¬ 
tion? To show ho is s lawyer or there's 
been no breach? 

HR. BLUM: To show his reputation is 
at stake in sons of the answers he has given 
here. Thrt's exactly what cross-exMlnetiea 

is. ' 

MR. ROSEN: Your Honor, I object to 

it. 

THE REFEREE: So do I. 

MR. BLUM: 1 asked whether or not - - 
THE REFEREE: Ask it again. 

0 When did you ask for financial state- 

■eats from Mr. Oremyer' s coapany? 

A When did I ask? 

Q Yes. 

A A long tiae after I purchased the 

building. 

Q Old you call hl«? 

A My attorney did, I suppose. 

THE REFEREE: Does Mr. Spencer know 

about all this course of events? 


25 


Q 


MR. ROSEN: Yes. 

Old you ask Mr. Spencer to get the 
















'1 

• j 

' 

J 43 

i 


2 i 
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and I called an insurance company in Miami and I get 


• 

3 

a different policy to cover myself to the tune of 



4 

eight hundred thousand dollars. 



5 j 

Q Did you ever send a notice or have 



|| 

6 

your attorney send a notice to Overmyer to get proper 



7 |l 

coverage for that buildingT 

| 

) 

1 


8 li 

A No, sir, there wasn't enough time 



9 

left. 



.0 I 

THE REFEREE: Does breach occur under 



11 

this lease when the guy realizes there is 



12 | 

no insurance or when he does something about 



13 j 

itT 



14 ! 

MR. BLUM: When doing something about 



15 

it. He has to notify them. 



16 

THE REFEREE: He has to notify Over* 



17 ; 

i 

ayer who should know how much insurance to 



16 :i 

put in that he didn'tT 



J! 

MR. ROSEN: The lease speaks for it* 



20 , 

self. 1 


(1 

21 

MR. BLUM: We will save the rest of 


• 

»! 

our questions for the attorney. 



»| 

MR. KLEINERMAN: I have some questions* 



» 

24; 

THE REFERBE: Quickly. I very much 



25 ji 

ij 

resent the idea that these landlords are not 

1 

| 
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to bo believed bocoute - - everybody, os I 
soo it in this since - - in these two months 
- " that I havelived with this case, has been 
ripped off in this case; everybody has been 
ripped off, old and young alike. 

Mr. Blum, for you to stand in this 
court and attack the credibility of an 
eighty-one-year-old man as to the matter of 
breach - - 

MR. BLUM: Not as to breach. Your 

Honor. 

THE REFEREE: Behave yourself. You 
represent the biggest rip-offs there are. 

MR. BLUM: I apologize to the Court, 
but I represent a client. 

THE REFEREE: There are bounds even 
for representations of clients which do not 
transcend. One of them is characterising 
the question of breach, on documentary proof, 
that the witness is a liar because he wasn't 
getting ripped off three years earlier. It 
is enough. 

If you don't like it, you can take 
your appeal. In the future you will conduct 
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the examination for the receiver, Mr. 
Kleinerman. 

CROSS-EXAMINATION BY MR. KLEINERMAN: 


Q Did you purchase this property from 

the Overmyer Company subject to a mortgage? 

A Yes, sir. 


Q 

rate on that 
A 


Could you tell us what the Interest 
mortgage was? 

Six percent. 


THE REFEREE: That's a very good 
Bortgage. Is it still a good mortgage? 
THE WITNESS: Yes, sir. 


Q What was the amount of the mortgage 

when you purchased the property? 

A Close to six hundred thousand dollars. 

Q When you purchased the property in 

addition to receiving the ten percent annual return, 
did you consider any tax benefits that you might 
obtain? 

MR. ROSEN: I object to that question. 

Your Honor. I think it is irrelevant. 

THE REFEREE: I do, too. I will let 


I 

it go once around. 

Did you anticipate a tax advantage, sir?| 


i 
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4 

2 

TUB WITNESS: Yes, sir. 


3 

THE REFEREE: When you purchased this 


4 

property, had you consulted with tax attor¬ 

• 

5 

neys or your regular attevneysT 


6 

THE WITNESS: Yes, sir. 


7 

THE REFEREE: Could I ask you a ques¬ 


8 

tion, Nr. Pokrass, and if it's too personal. 


9 

you need not answer it and if anyone wants 


10 

to object to it, they nay and I will promptly 


11 

withdraw it. 

| 


12 

You say you invested two hundred 


13 

thousand dollars, or so, in cashT 


14 

THE WITNESS: Yes, sir. 


15 

THE REFEREE: How nuch noney did that 


16 

leave you and Mrs. Pokrass in the bank? If 


17 

you feel you shouldn't answer it, don't. 


18 

THE WITNESS: Not a hell of a lot. 


19 

THE REFEREE: If you feel you should 


20 

not answer, don't. 


ft 

r 

21 

THE WITNESS: As a natter of iact, 


22 

I had to sell stocks that I had in order to 


13 

pay the two hundred thousand dollars. 

• 

24 

THE REFEREE: Did you have any other 


25 

sources of incone other than the propertyf 
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THE WITNESS: Yes, I had to other 
buildings. 

THE REFEREE: Where were they? 

THE WITNESS: An AGP stort in Milwaukee 
and a Safe-Way store in Texas, a snail store 
and they also pay their rent. 

■ 

THE REFEREE: Did it throw off a living 
to you, those two stores? 

THE WITNESS: Well, one does and one 
does not. 

THE REFEREE: Go ahead. That's the 
Court's own voir dire. I don't anticipate 

I 

cross-examination on that question. 

Q Mr. Pokrass, did you, notwithstanding 

the late payments, deposit the checks when you re¬ 
ceived then? 

A Yes, sir, the sane day. I didn't 

wait until the next day. 

Q At any tine after you purchased the 

. 

warehouse in Miami, did you ever offer to sell the 
building back to the Overmyer organization? 

A Did I offer it? 

Q Yes. 

A I think in 1973. 
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Q In 1973? 

A I was so disgusted with the whole 

thing, I tried to sell it back, *y lawyer did. 

MR. KLEINERMAN: I don't want to 

badger the witness if you are going to testi- 

fy (indicating). 

THE WITNESS: Mr. Spencer did. 

Q Do you recall Khat you authorized your 

attorney to ask for in the way or purchase price for 
the property fro* the Overoyer organisation? 

A Unfortunately, I was quite sick this 
•UBner and was in the hospital and told my lawyer 
to do anything he wanted to do. I authorised hi* 
to do anything. I was so disgusted with the whole 
■attar. 

Q You did authorize bin to offer the 
Overoyer people to buy back the building? 

A Yes, sir. I a* responsible for my 

lawyer's actions. 

Q That's all I an driving at. If the 
rents were paid up that are in arrears, would you 
like to continue in your landlord-tenant relation¬ 
ship? 

♦ 

. 

A Hell, no. 



1 

1 

|! 

-4 *• 

j 

1 

| 


2 

Q 

Would you tell me whyT 


• 

3 

A 

Because I can't be badgered anymore ; 



4 

I can't b* 

bothered anymore. I got one heart attack 



5 

1 

on account 

of this. I am going to get surely a 



6 : 

aacond ona 

if I keep dealing with 0. H. Overmyer. 



7 

Q 

Were you present in court yesterday? 



8 i 

A 

Yea, all. 



9 


THE REFEREE: All dayT 



10 


THE WITNESS: All afternoon. 



11 

Q 

When you were present did you hear 

1 


12 

a qua*tion 

similar to the one I juat asked you? 



13 

A 

I didn't get it. 



H ; 

i 

Q 

When you were present in court did 

J 



15 i 

you haar Mt 

'. Sandler who represents the receiver 



16 ;i 

i 

17 

aak a similar question to another witness? 



A 

I didn't pay no attention. 



16 i 

i« 1 

Q 

Old you ever discuss the question I 



Just aakad 

you with your attorney? 



i 

A 

j 

About ay case, yes. 


• 

21 

Q 

i 

Old the question I ask«d you as to 


“ j 

whether you would Ilka to continue with Overmyer 



“| 

If they paid all their rental payments - - did you 



24 

dlacuaa the 

answer to that question with your 



25 1 

attomeyaT 

* I 



•J 




J 50 

A Ho, air. 

Q NovorT 

A Never. 

Q So, it's your desire, thon, to terain- 

•to your relationship with Overayer, is that corroctT 

A By all Mans, yes. 

Q Why 7 

A Becausa, as I said, because they 

are the biggest bunch of liars I have ever coae in 
contact with in sixty years of building. 

Q You also stated you had no idea of 

the aaount of rentals paid by sub-tenants to Over* 
ayer? 

A Ho. 

Q Hone whatsoever? 

A I was never notified. 

Q You would take this building back 

^ they paid one dollar a year? 

A If it was eapty, I would take it 
back, yes. 

Q If it were eapty? 

A Yes. 

Q Did you deposit the checks that 

Ovenyer sent you after you paid the 1972 taxes7 
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A Did I deposit the checks? 

Q Yes. 

A Sure. 

Q Did they clear? 

A Yes. 

THE REFEREE: How such did you pay 
the attorneys, if I nay ask, involving 
Ovensyer in the last couple of years? 

THE WITNESS: About fifty-five hundred 
dollars. 

Q I just want to get back to one point. 

When you authorized your attorney to sell the 

I 

building with Overayer, you said do whatever you can 
to get rid of it? 

A Yes. 

Q I an going to ask your attorney the 
sane question. 

A Ask him instead of ae. 

Q You didn't tell hin what price you 

wanted, you said do anything? 

A As a siatter of fact, ny son is the 
one that handled it, talked with hin about it. I 
was sick at that tine. 

Q Did you tell your son what price? 


I 





1 

1 

J S2 


2 

A I was In tha hospital at that tins. 


3 

Q I an sorry, I aa not trying to disturb 


4 

you, I aa trying to gat out an iaportant fact, naaaly. 

• 

5 

what prica it was that you wantad. 


6 

A I think wa gave hia a high figura in 


7 

order ha shouldn't buy it so ha wouldn't gat tha 


8 

building back. 


9 

Q I aa asking what was tha figure that 


10 

you wantad Overayer to pay you so that Overwyer would 


11 

becoae tha owner? 


12 

A I think it was a figura of one aillion 


13 

one hundred thousand dollars. 


14 

Q That was an aaount over the aortgaga? 


15 

A No. 


16 

| 

Q Including tha aortgaga? 


17 

A Including tha aortgaga. 


18 

Q Tha aortgaga was how auch whan you 


.9 

bought tha building? 


20 ! 

A At that tiaa six hundred thousand 


* 1 

21 

dollars. Now it's auch less. 


22 

MR. CLETNERMAN: No further questions. 


23 

THE REFEREE: Thank you, sir. 

• 

24 

MR. ROSEN: Thank you. 


25 

1 
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THOMAS R. SPENCER, J R„ hiring 

be»n duly worn by Honorable Roy Babitt, vu 

* 

oxuintd and testified as follows: 

THE REFEREE: Pleas* giro your full 
naae and hone address to the reporter. 

THE WITNESS: Thomas R. Spencer, Jr. 

I mm a partner in the law firm of Myers, 
Kaplan, Porter. Lerlnson 4 Kenin, 1428 
Brickell Avenue, Miami, Florida. 

My hone address is 7820 Southwest 
157th Terrace, Miaai. 

MR. ROSEN: If I aay, I thought the 
easiest way to do this was to allow Mr. 
Spencer to state this in narrative fora. 

THE REFEREE: Let*a aove along. 
DIRECT-EXAMINATION BY MR. ROSEN: 

Q Mr. Spencer, have you represented the 

plaintiffs in this proceedlngT 
A Yes, sir. 

Q Since what tiae in connection with 

these premises7 

A Since approximately December 22nd, 

1871 and prior to that tiae, of course, our fira 
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represented the Pokrasses. We handled the transaction 
involving the purchase sale lease-back. 

Q Could you describe in narrative fora 

the series of events relating to your representation 
of the Pokrasses insofar as any alleged breaches or 
defaults under the lease are concerned, or Insofar 
as any itigation with respect to the lease is con¬ 


cerned? 


Well, the chronological sequence is 


Ovemyer has been in default, that is, payments have 
been late since 1968. 

MR. KLBINERMAN: Your Honor, can we 
object to the word "default"? 

THE REFEREE: He corrected hiaself. 

A (Continuing) I meant to say that the 

payments were late since 1968 consistently and I have 
the dates and tines when the rental payaents were 
aade through 1971. 

Q Are there any letters that were address 

ed to Overayer that de cribe thore so that we can 
put then into the record to avoid taking the tine? 

A I think probably, in sunnary, through 

1971 I have a sequence of events. On Decenber 22nd, 
1961 by - - excuse ne - - 1971 - - we sent by 











1 

J SS 

1 


2 

certified Mil e list to Overayer of the late payments 


• 

3 

in rent. 



4 

MR. ROSEN: Could I hare that Mrked 



5 

as Applicant's Exhibit "8". 



6 

A On May 31st, 1972, I was instructed by 

I 


7 

Mr. Pokrass and his wife to institute suit in the 



8 

Circuit Court in and for Dade County, Florida, against I 


9 

D. H. Overmyer Coapany an Ohio corporation. 


10 

THE REFEREE: Are you ready cn that 


11 

dociasentT 

( 



12 

MR. BLUM: Ve would like to object to 



13 

1 

| 

this docuaent. 

1 


14 

THE REPEREE: Tell ae why7 



15 

MR. BLUM: Nuaber one, all it talks 



16 ! 

1 

about here Is additional rent and it's a 



17 1 

1 

i 

tabulation of additional rent froa January 



18 

9th, 1968 and it says nothing here about a 

\ 



19 , 

| 

default, nothing here about violations of 



20 ; 

I: 

| 

the lease. 


• 

21 !' 

j 

THE REFEREE: Do you think this lawyer 



22 

: : 

was writing to get additional rent in addi¬ 



23' 

tion to what was paldT 



24 

i 

MR. BLUM: Yes. 



1 * 

25 ii 

THE REFERBB: Let ae see the letter, 

j 




/ 
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Hr. Rosen. Hr. Blu*, your objection is over¬ 
ruled. 

MR. BLUM: That's not a dafault. 

THE REFEREE: It's ■•rely evidence of 
a course of conduct. 

MR. BLUM: It's not a breach. 

THE REFEREE: I know. 

MR. BLUM: Counsel uses the word 
"breach" consistently. 

I 

MR. ROSEN: I an happy to stand on 
what I said. Hr. Blu*. It's not a breach, 
it's a question of whether a covenant of a 
lease was breached. 

THE REFEREE: The objection is over¬ 
ruled, a copy of the letter will be received 
in evidence. I think it's probative on the 
question of the tinely or late payments. 

MR. ROSEN: Can we stipulate that the 
letters fro* Mr. - - 

I 

MR. BLUM: He sent us letters asking 
for *onies, 1 will so stipulate to that. 

* 

What it says in the letters, the letters 
so state. It nay be for late payments. 

The question is whether or not we have 







th* right to pay lit# and pay an intarast 
charge, and that will ba corarad, in tha 
briafs. It way not ba a dafault. 

That is tha only thing I want tha 
Court to recognise. 

THE REFEREE ’ Of course. 

(At this tlaa, tha said doctMent 
was so marked as Applicant's 
Exhibit in aridanca.) 

MR. ROSEN: Mr. Blua, wa will sara a 
lot of tlaa • - 

THE REFEREE: How aany do you want to 
giro aa? 

MR. ROSEN: Thera ara fire letters. 

Your Honor, in addition to tha one that's 
already aarked. 

THE REFEREE: Is that a fair sampling? 

MR. KLLIHERMAN: For what it's worth, 
Your Honor. 

THE REFEREE: Not vary much aayba? 

MR. KLEINERMAN: I don't know what 
you aean whan you say "a fair sampling”? 

Off the record. 

i 

(Discussion off the rec*'^ ' 

THE REFEREE: I will taka a series of 
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1 

2 

letters as somo evidence that there have been 


3 

tardy payments over the years. I do wish. 


4 

Mr. Spencer, you bring us a little more 

• 

5 

forward and closer to today. 

6 

I don't think anybody is going to 


7 

dispute that you have represented this man 


8 

and he has had this property. Let's get 


9 

down to '72, '73, '71. 


10 

A On May 31st, 1972, a Circuit Court 


11 

action was filed against D. H. Overmyer Company for 


12 

termination and for eviction and possession of the 


13 

premises. We attempted to affect - - 


14 !j 

^ i 

THE REFEREE: What was the ground 


15 

asserted in the complaint or whatever it Is 


.6; 

they call the proceeding? 


|| 

17 ■ 

THE WITNESS: There were several 


18 

grounds: (A) A failure to make timely pay- 


19 

ments in rentals on the first calendar day 


20 

of each month; failure to pay six percent 


21 |l 

interest per annum; failure to make timely 


1 

22 

payments on real estate taxes and show evi- 


23 , 

dence of payment in taxes. 

• 

24 1 

At that point in time the property 


25 1 

1 

|j 

had been sold twice to different people. 





= 
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1 


2 


MR. BLUM: The property7 


• 

3 

| 

1 


THB WITNESS: The property. 



<| 

1 


MR. BLUM: Hot a tax lien? 



5 i 


THE WITNESS: No, air. The methodology 

| 


I 

6 


by which the taxes are secured in Florida is 

1 

| 


' 

II 

7 \ 


that on June 1st after the property is in do* 

1 


8 


fault a tax certificate is sold. If that 

1 

| 

! 


; 

9 

ji 


tax certificate is held for two years and 

1 


10 l| 


the taxes are unpaid, then the individual 

| 

I 


i 

11 


holding the tax certificate applies for a tax 

1 

| 


12 ii 


deed and it's issued and he becomes the 

1 

1 


13 11 


simple title holder of the real property. 

i 

1 


14 


THE REFEREE: In that two years 

| 

| 


15 


someone can redeea it? 

| 


:c •: 


THE WITNESS: Absolutely. 

) 


17 


MR. BLUM: So, the property isn't 



18 


sold. 



10 


THE REFEREE: I wondered what Mr. 



20 


Pokrass was talking about. Apparently that 



t 

21 


is Florida. 


• 



THE WITNESS: Yes. And, failure to 



23 i 


render financial statements pursuant to 



J 


! 

Section 26. 



25 |! 


THE REFEREE: That was the gravaaent 

| 




of your complaintT 

THE WITNESS: Yes, air. We sought 
possasalon of tha premises. Then we attempted 
to affactuata a settlement, through Hr. St. 
Angalo who was house counsal. 

They aada tha lntarest payments, paid 
tha court costs, tha attorneys' fees, paid 
- - they also proaised to aake the payaents 
on tiaa. In Septaabar of '72, tha payaent 
was lata; In October of '72 tha payaent was 
lata by a substantial period of tiaa, about 
thirty days. In Novaabar of 1972 tha payaent 
was again lata; in Deceaber of '72 tha payaent 
was not aada. 

In January of '73 I spoke with Mr. 

St. Angalo that wa ware disaissing the first 
suit, taking a voluntary dismissal, and 
iaaadiataly instituting a second suit. In 
February of 1973 I instituted a second suit 
in tha Circuit Court of Dado County request* 
ing possession of tha praaisas and termination 
of tha lease pursuant to tha failure to pay 
rant, failure to render financial statements, 
failure to pay taxes, and that suit was 



J « 

instituted in March of 1973. Mr. Pokrass 
did not receive the rent. 

On March 30th I wrote to Mr. Paul 
Stokes of the law firm of Soothers I Thompson 
askini that the premises be delivered up. 
telling hia that we could not tolerate the 

| 

situation at that tiae - - it was four months' 
in default; we hadn't received the payment in 
four aonths. 

On March 30th. 1973. a copy of a letter 
was sent to Robert St. Angelo and also.to 
the D. H. Overayer Company. On April 3rd, 

1973, I received a letter from Edmund Connery, I 
vice-president, secretary and general counsel 
of D. H. Overayer, stating among a number of 
other things, that D. H. Overayer Company, 

Inc. - - he was instructing his client not 
to aake the payment. 

I 

I immediately instituted a proceeding 
before the Court in Dade County asking that 
the Court in-stender order D. H. Overayer 
to pay the monies into the registry of the 
Court. 

MR. ROSEN: Could we take a second. 





1 
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MR. BLUM: I ask that Your Honor 
dolato fro* this rocord tho tostlaony of coun- 
sol indicating all of tho dofaults. 

THE REFEREB: Don't uso tho word 
"dofaults." Wo don't know if tho non»payaent 
is a default or something also. 

MR. BLUM: Ho said it. 

THE REFEREE: You should sot a bottor 
oxaaplo. 

MR. SLUM: I think every one of these 
letters which have boon tho subject natter of 
a settleaent as per counsel's statoaont - - 

THE REFEREE: I thought this was a 
siaplo case but you chose, apparently, to 
attaek credibility for purposes of showing 
equity. I think this is probably just as 
relevant. 

I will allow it for whateve'" it's 
worth. I agree with you it.*s not worth very 
auch. 

MR. BLUM: It only aakee a bigger 
record on less Issues. 

THE REFEREE: Isn't it* ay r> rob lea? 

MR. BUM: It will be nine on review. 
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THE REFEREE: You didn't lose jnt. 


• 

3 


MR. BLUM: I didn't say I aa taking 



4 


Judge, the review. 



5 

1 

THE REFEREE: You didn't lose yet. 



6 

n 

MR. KLERINERMAN: With respect to two 



7 

|| 

li 

of these letters - - 



8 

|| 

1 

THE REFEREE: Why don't you withdraw 



9 

I 

i 

the letters, Mr. RosenT 



10 


MR. BLUM: Why don't you go to the 



11 

I 

Noveaber and Deceaber defaults because that's 



12 

* 

what the petition talks about. j 


13 

ij 

I 

i 

THE REFEREE: Unless you are prepared 


14 

|j 

'i 

to suggest, Mr. Rosen, that by waking late 


15 


payments, constitute a waiver of default why 


16 

ii 

! i 

# 

don't you forget about it? 



n 

1 

•i 

MR. ROSEN: These are not being put 

i 


4 


II 

in to show there is currently a default. The 



19 

problea is there has bees s pattern. If this 



20 

i< 

debtor and receiver ere conceding - - 



21 

♦ 

THE REFEREE: Don't you think I have 


• 

22 


seen enough of it present in the fifty notleas 



23 


I have had in this caseT 



24 1 


MR. ROSEN: I know. Your Honor. 



25 ! 

1 

THE REFEREE: What wore do \ needf 






MR. ROSEN: Mr. Blua keeps referring 
to the District Court and Court of Appaals. 

If you are going to rula in our favor, I want 
to ba sura that tha racord is thara if va 
hava to faca tha appaal. 

TUB REFEREE: I raally don't think any 
of this is relevant. This whole thing on. tha 
plaintiffs' case could ba wrapped up in five 
Minutes, tha whole thing, but wa chose to 
gat into this kind of a nonsensical chess 
game between eighty-one-year-old witnesses 
and forty-five-year-old lawyers. 

I an going to sustain the objection. 

It is conceded on the record correspondence 
was had between Mr. Spencer's law firm and 
the Overayer company? 

MR. BLUM: Yes, sir. 

THE REFEREE: In dealing with *hat 
appears to be a chronic tardiness under the 
lease? 

MR. BLIM: Yes, without an adaisslon 
it was a default. 

THE RBPEREE: Yes. 

MR. ROSEN: That's fine. Your Honor. 




I 
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We will withdraw the offar. 

THE REFEREE: Thoro la on* lottor that 
Mr. Sponcor has roforrod to, that's the lottar 
for Mr. Connery? 

MR. BLUM: I would like to see that 
one nysolf. 

THE REFEREB: While he is examining 
it continue with your chronology. 

THE WITNESS: On May 1st, 1973 the | 

Circuit Court in Oade County entered an order ■ 
requiring Overayer to pay into the registry 
in-stender the amount of fire months' damages. 

THE REFEREE: By ”in-staador,” you 
mean right away? 

THE WITNESS: Right away. That pay¬ 
ment was late. On June 7th, 1973 the Court 
allowed Mr. Pokrass without prejudice to his 

position to withdraw from the registry forty- : 

| 

two thousand forty-two dollars and two 
cents which was the aggregate up to date, 
which was done. 

THE REFEREE: He is really not very 
badly hurt except the last couple of months 
at the time the petition was filed, right? 





J 6ft 

MR. ROSEN: In t«ru of money default 
that la correct. 

THE RBFERBE: Ilia investment in time 

MR. ROSEN: And counael fees. 

THE REFEREE: Were all your counsel 
fees paid by Mr. Overnyer*s companiesT I 
thought you said the Court awarded counsel 
fees? 

THE WITNESS: No, air, they relad>uraed 
our firm one thousand dollars for the amount 
of money through June of 1972. 

THE REFEREE: Your testimony ultimately 
is going to lead us to know there are really 
only two months in defaultT 

THE WITNESS: At the present time. 

THE REFEREE: Forgetting everything 
else, at the time the petition was filed Mr. 
Overmyer's company is only in arrears for 
October and fifteen days in Novembert 

THE WITNESS: Plus, approximately 
the year and a half interest, the financial 
statements, the modification to the building. 

THE REFEREE: Forget that. I am 


> 



I 




18 ; 



20 


21 

22 


23 

II 

il 
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talking about dollar losaes? 

THE WITNESS: In dollar lossas it's 
October and November 1973. 

THE REFEREE: And half of November? 

THE WITNESS: That’* right. 

I 

THE REFEREE: Because of the peculiar¬ 
ities of the bankruptcy law I have a point j 
of departure. 

THE WITNESS: Just to tie this up, 
on July 11th, 1973 a motion for contempt was 
filed before the Circuit Court and, also, 
one on the 26th day of October 1973. for 

I 

failure of Ovenoyer to comply with the Court 
Order requiring the timely payment of rent. 

THE REFEREE: When was that, in July? 

THE WITNESS: In July and October. 

On Noveaber 13th a hearing was held and an 
order was entered orally in court requiring 

THE REFEREE: By a judge of the Court? 

THE WITNESS: By Judge Turner of the 
Circuit Court requiring D. H. Overmyer to 
turn over the rent from the suh-lesees into 

i 

the registry of the Court and for the registry 





J •• 

of tho Court to pay tho Pokrass'. 

i 

Tho ordar was aot antarad In wrlttan 
for* until aftar tha patitlon was filad. 

That's approxinatoly a capsulad sunary, and 
1 haws copias of tha docunant and csrtifiad 
copias of tha ordar of tha litigation. 

THE j»FBREE: Has anyona lookad at 
Mr. Connary's lattarT 

MR. BLUM: Oo you want to saa itf 

THE REFEREE: I saw it. 

MR. ROSEN: I ask it ha narkad as 

Applicant's Exhibit "9" in avidsaca. 

(At this tins tha said docusant 
was so narkad in awidanca.) 

MR. R03BN: Judga, tha only othar 
docunant froa tha litigation is tha last 
ordar antarad aftar tha caamancaaaat - - 

THE REFEREE: What is that? 

MR. BLUM: A contaapt ordar signad 
aftar tha filing of tha Chaptar XI and, thara* 
fora, is an annulity. 

THE REFEREE: Mr. Blua, a Court's 
Ordar is mayor an annulity. What you ara 
saying is that tha antity has changad. Your 
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objection is overruled. 


MR. BLUM: I believe. Your Honor - - 

THE REFEREE: Do you think this Court 
Order is an annulity because they case to 
*y court? They nay be transformed from a 
debtor to a debtor in possession but they are 
only trans-mognified. 

MR. BLUM: May I see the orderT I 
object to the order. It's an order but not 
an order exemplified under the Federal Rules 
of civil procedure under the rules of 
•vldsnce. I object to it as not being a 
proper document. 

MR. ROSEN: Your Honor, it is a certi¬ 
fied copy of the order. I think Mr. Blum is 
correct, it’s not exemplified. 

THE REFEREE: Must a decree of another 
Court be exemplified? I thought only with 
foreign judgments. 

MR. BLUM: This is a foreign judgment. 

THE REFEREE: Does the word "foreign" 
mean a State judgment? 

MR. BLUM: If it's a Federal Court 


V 


25 


my understanding is it would not have to be 



exemplified. 

THE REFEREE: Would you rather have Mr. 
Spencer testify as to his knowledge of the 
entry? 

MR. ROSEN: He has testified. If Mr. 
Blum so insists we will obtain an exemplified 
copy. 

MR. BLUM: If Your Honor please, this 
order would seemingly require the debtor 
in possession to comply with its terms. 

THE REFEREE: Of course it can't be 
paramount to me, but you didn't ask me in 
any way to rule on whether it has legal 
impact, you asked me to say it was an annulity 
which it is not. 

MR. BLUM: The legal impact should be 
noted on the records of the Court. 

THE REFEREE: Could I see it, please? 

MR. ROSEN: I would like Mr. Blum not 
to characterise his statement as being "the 
legal impact." The order speaks for Itself 
as well as - - 

MR. BUM: Ard I am happy to - - 

THE REFEREE: He denied the motion for 
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contempt end I suppose whet Mr. Blum is saying 
i» by the time the petition we* filed this 
Court would have stayed execution of the 
order. 

MR. BLUM: We had an order. 

MR. ROSEN: Apparently that order was 
not served.' 

i 

THE WITNESS: As I indicated, the 
hearing w*j approximately November 13th, 

1973 at nine o'clock and the order was to be 
submitted that day. 

THE REPEREE: The order is not an 
annullty. Maybe it was improvidently granted i 
or improperly applied. 

How does it help you if the contempt 
it denied? 

MR. ROSEN: One of the positions we 
take. Your Honor, is in the interim time - - 
whether you grunt or deny our motion - - you 
make sure the sub*r r ,nts are set aside. If 
it is determined that these other > - 

THE REFEREE: I hope to have Mr. 

Hersog pay the rents during the life of the 


/ 




NR. ROSEN: Setting aside the sub-rents 
end paying the rents ere two different things. 
He hes paid the U|0. What this ord»>r would 
require is those rents be segregated. 

One portion of this brief addresses 
ourself to this problem. I believe with 
respect to each property we are Involved with. 
Your Honor, if Your Honor would direct the 
payment ef all rents when the U«0 - - 

THE REFEREE: You want an order entered 

I 

preserving the import of that ordexT 
MR. ROSEN: Yes, Your Honor. 

THE REFBREE: Are the sub-rents being 
collected by Nr. HerzogT 

I 

NR. BUM: Yes, I would understand that 


to be so. 

NR. ROSEN: We are not in direct contact 
with the sub-tenants and are not collecting 
anything. 


THE REFBREE: Supposing I were to enter 
® order directing that the sub-tenants make 
their payments to the receiver? 


NR. ROSEN: They are now doing it. 
THE REFEREE: What is your problem? 

• « V. 


1 





MR. ROSEN: The problem is thst the 
receiver should set aside those rents and 


not utilise the* for other expenses in other 
properties. 

THE REFEREE: I don't think that's 
necessary, Mr. Rosen, because the first day 

i 

the receiver Hisses payment by as nuch as a 
dollar and/or does not pay everybody this 
case is dead and down the drain. I don't 
think you have got nuch cause for concern. 

' 

MR. ROSEN: I have the following 

cause. 

THE REFEREE: What you are asking 
to de, in essence, is have the receiver set 
up one hundred odd bank accounts. I mean, 
you know, there is enough paperwork in 
life. That is what he would have to do. 

Why should I honor Mr. Pokrass' 
property and not everybody else under the 
sun? You want ne to tell the receiver to 
keep the bookkeeper, make sure you know from 
whom you are collecting, segregate it - - 
unless I see that the system we employ is 
not working or somebody is not working be rest 


i 








J w« 

assured I will take steps. 

MU ROSEN: Let me sake a brief 
argument. The second portion of our brief 
is devoted to this question - - there is a 
conditional asslgnaent of rents here under 
the lease. When it is in default under that 
conditional assignment Mr. Pokrass in entitled 
subs tin tlvely under the law to collect rents. 

Your lienor dearly has the power to 
over*ride and say the receiver collects the 
rents. But, your power to have the receiver 
collect it is a power you assert not to change 
Mr. Pokrass' rights subtintlvely because he 
has two nonths in default that nobody is 
protecting bin against In this care. It's 
two nonths. 

We' have other clients who have; other 
clients who have conditional assignments 
who nay have six months' in default. The 
problem is when Your Honor turns it back to 
us, or whatever you do, we will get the 
property back with any exemptlens generated 
during the period which may have been used to 
pay rent on Kansas City or Mr. Overmyer's 
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Under State laws those rents should 
have bean set aside. I appreciate the fact 
this Hay create a difficult if not inpoasible 
problem for the receiver. 

THE REFEREE: At the moment I an 
going to overrule your request. I will con¬ 
sider it again at the time the Court considers 
its decision. 

MR. ROSEN: We would like to have this 
order entered. 

MR. BLUM: No objection. 

THE REFEREE: Mark that as Exhibit 
Number "10". 

(At this tine the said document 
was so marked as Applicant's 
Exhibit "10" in evidence.) 

MR. BLUM: Your Honor, I would like 
a request of Mr. Rosen that since he has 
entered the letter he should offer the letter 
written by him because then it makes the 
answer - - 

MR. ROSEN: We have a copy of it here. 

(At this time Applicant's Exhibit 
"9" was changed to Applicant's 
Exhibit "9a" and the said referred 








to lottor vis so introduced as 
Applicant's Exhibit "9b" in evi¬ 
dence and so narked.) 

MR. ROSEN: No further questions. 

THE REFEREE: You have briefed this 
question of conditional assignment? 

MR. ROSEN: Yes, it's the second part. 
Th*re is a Circuit case involving a mortgagee, 
not a landlord. 

THE REFEREE: You said the reasons 

are - - 

MR. ROSEN: There is lav in Nev York 
and other jurisdictions that say vhen a lessee 
is in default there is a rJght recognized 
by the Bankruptcy Court, I believe, to let 
the landlord collect directly 
tenants the rents. 

TEE REFEREE: Hov about Florida lav? 

h® > ROSEN: We have net looked for 
a case in Florida lav but I think it goes 
back to English lav. 

THE REFEREE: Federal lav? 

MR. AOSEh) I think the federal cases 
recognise it and the citations go back to 
an equitable doctrine. 
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CROSS-EXAMINATION BY MR. KLEIMERMAN: 

Q Mr. Spencer, were you the attorney 

that your client was referring to who was authorised „ 
to sake an offer to the Overayer organization? 

A Yes, sir. 

Q Did you neke an offer? 

A Well, let Be, if I sight, give you 

the chronology. 

Q I want to know if you Bade an offer? 

A Yes, we aade an offer. 

Q When? 

A Approximately May and June 1973. I 

night Just add to that so you understand it the 

4 I 

first indication of an offer was Bade through Ore ray or 
through Paul Relsaan (phonetics). 

Q They offered? 

A Called us up and asked us if we were 


interested in selling the property. 

Q You called then back in April, May 

and June? 


I 

| 

\ 


A Yes. 

Q In other words, you were interested? 

A Absolutely. 

Q Do you recall the price you asked thea 
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to pay? 

A Yas. 

Q What was the prica you wantod froa 

OvermyerT 

A One aillion ona hundred thousand 

dollars. 

Q What was the balance of the mortgage 

outstanding, approximately, at that tine? 

A 1 think it was about six hundred 

thousand dollars. 

Q That was the balance of the aortgage 

( 

when he purchased the propertyT 

A About four hundred twenty*five thousand 

I 

dollars or something like that. 1 am really not 
sure. 

I 

Q Your client wasn't sure as to the 
amount he ewtberimed you to offer. You made the offer. 
So, between the two of you there must have been soae 
degree of certainty because if it were accepted in 
writing you would have been pinned to itT 
A It never got that far. 

Q I aa asking whether you are sure or 

not sure of the aaount of the offerT 

A I ea sure of the aaount of the offer. 
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It was a gross amount including the mortgage. I am 
sorry but I don’t know what the outstanding amount 
of the mortgage was at that time. 

Q But, the total - - 

A One million one hundred thousand 

dollars which is what we discussed and which was 
rejected. 

Q This was going on while at the same 

time litigation was pending in the Florida court, 
is that correct? 


It was, in effect, an offer of 


aettlement. 


MR. ROSEN: I was going to object 
to it on that ground but I have no real 
objection. It was part of the litigation 
settlement. 

A So I won't mislead you, it was soundly 

and firmly rejected out of hand. 

Q It was rejectedT 

A Yes, sir. 

Q By whom? 

A Mr. Rslsman through Mr. Hayes. I 

don't want to mislead you - - there are two separate 
occasions. 


' ' ' •* 






Q As I understand it, over a period 

» m 

of three Months several offers were aadef 

A Paul Balsaan called up and asked us 

1 

If he could cone down and discuss it. We told kla 
we wanted one Million one hundred thousand dollars. 

i 

I 

Ho told us Hr. Hayes instructed bin 

j 

to tell us nothing in that range at all. Then Mr. 

* 

Pokrass went to Milwaukee during the suaaer. I think 
it was August - - I aa not sure - - and underwent 
surgery. 

At that tine Mr. Relsaan called ae 
back up and said they would take it for one Billion 
one hundred thouaand dollars, would we give then 
a letter allowing then thirty days to close it be¬ 
cause they had another purchaser for it. I gave then 
a letter, through Instructions of Mr. Pokrass' son 
and then Paul Reisaan called ae up and told ae they 
weren't going to oxereise it, it was not a firn 
transaction. 

Q I assuae a copy of this latter exists 

in your filesT 

A Yes, sir. 

Q Your filos are up to dateT 

A Yes, sir. But, the transaction - - 







Q what was the relief you were seeking 

In the Florida action? 

A Termination. 

Q Termination of the lease or possession 

because In hearing you you referred to these quickly 
on the record and T didn't hear the word "termination* 
I heard rental. 

A Termination of the lease. 

Q Do you have a copy of the pleadings 

in that? 

A Certainly we have a copy. 

Q May I see ItT 

A I think you will find it on the last 

page. We asked that the Court order eviction of 
the defendant and specific performance or mandatory 
injunction, of the enforcement of the conditional 
<a?signaent; that it award damages with interest 
for all the late payments and provide for all of 
the relief agreed to between the parties in the 
lease guaranteeing the conditional assignment. 

Q Where is the word "termination"? 

A The word "termination" is contained 

throughout the lease. 

Q Where is it in the pleadings? Is the 
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document incorporated? 

A Wo Incorporated it. 

Q I didn't tee it attached? 

A We attached it. You nay not hope a copy 

of it but it was attached as Plaintiff's Exhibit "l". 

Q Is it your testiaony that those 

pleadings sought termination of the lease notwith¬ 
standing the fact that the word "termination" can't 
bo found in there? 

A All I can tall you is that the com- 
plaint and amended coaplaint says what it says and 
I told you the relief we were seeking. We wanted 
Pokrass out and Omermyer out. 

MR. KLEINERMAM: As I read the 
summons of notice and trial I don't see the 
word "totads at ion" in that document. They 
refer to the Florida action which doesn't 
aention the word "termination." 

I assume, then, this is an attempt 
to regain possession? Is my assumption 
correct or incorrect? 

THl REFEREE: Hew could a lessor 
have gcr .ied possession except under a rever¬ 
sion? Would that not presuppose a termination 
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of tho loadlord*tenant relationshipT 

NR. KLEINERMAN: I would atteapt to 
get the lease teralnated. 

THE REFEREE: Where do we go froa 

he ref 

MR. KLEINERMAN: I want to know what 
they wanted. 

THE REFBREE: What thjy wanted? 

MR. KLEINBRMAN: What they wanted. 

MR. ROSEN: Our coamlalnt is quite 
clear on the possession. 

HR. KLEINERMAN: Possession? 

i 

THE REFEREE: Didn't they serve a 
notice of teraination under the bankruptcy 
clause? 

MR. KLEINERMAN: They seek possession, 
not teraination. 

THE REFEREE: Do you want to aaend 
your coaplaint? 

MR. ROSEN: If it's necessary. 

I 

THE REFEREE: This is the oost technical 
thing. Do you naan when a nan sues to 

• i 

terainate tho relationship, to regain posses* 
sion of the premises, that Is insufficient 
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2 

In law arm in law in Florida to terminate 


3 

the landlord-lessee relationship and in 


4 

effect terminate the lease which is the 

• 

5 

basis om which the relationship existsf 


6 

. 

How do you get possession from a 


7 

landlord? How do you get it physically? 


8 

MR. KLBINERMAN: You ask the Court 

I 


9 

j 

to declare the lease terminated. 


10 

THE REFEREE: That's whit you would 

j . 


n i 

do because you are bright. 


12 

MR. KLBINERMAN: No. this is the only 


! 

13 ! 

way. 


14 

! 1 

THE REFEREE: I am going to ask you 


! 

15 

now, because I am going to go out and prac- 


16 

tice law one day and I want to know what to 

V 

H 

1 ; 

do. if I want to get possession back from 


18 , 

a guy I leased it to how does one get 

j 


^ i 

19 

possession from a lessee, by getting rid 

i 


20 

i 

of the lesseeT 


21 i 

MR. KLBINERMAN: Right. 


l 

22 1 

THE REFEREE: Doesn't that presuppose 


23 

that the relationship was terminated? 

i 

• 

I 

24 

MR. KLBINERMAN: It presupposes that 


25 

a Ceurt finds that the relationship is to min- 

1 
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the REFEREE: If a Court 1* asked to 
got rid of this guy, ay loss**, and • 

Court should give th* landlord possession 
would you not say that Is not termination 

of th* relationshipf 

MR. KLEINERMAN: I would say that 
is not termination of th* relationship. 

THE REFEREE: Do you want to amend 
your complaint? 

MR. GEWERTZ: W* don't have to. 

MR. ROSEN: Our coaiplaint says, in 
th* firat prayer for relief, that w* have 
in our coaplaint in this proceeding - - I 
aa reading a portion of it - * request th* 
defendant aisong other things "to execute and 
deliver such agreements being instnsaents 
and other documents as may be necessary to 
terminate and discharge the leas* of record." 

It has always been ay understanding, 
and I can bo corrected, that a stay issued 
by th* Bankruptcy Court does not prevent 
any person froa exercising an acceleration 
right or termination right. It is quite 









clear to me - - I may be wrong - - that your 
stay does not prevent someone from simply 
sending a letter accelerating or terminating 
and that person can then do anything with 
what it's done. 

I believe the cases will support whet 
I an saying. I don't think we need an order 
fron Your Honor declaring a termination, we 
need a return of possession. As an excess 
of caution we did put in our prayer for 
relief a request that they execute such 
documents as may be necessary for a 
of record. 

I will stand by that. If I am wrong 
I am wrong. The records speak for themselves. 

I am also happy to put in the complaint that 
has been referred to in as evidence. 

MR. BLUM: I think Your Honor should j 
be aware there is a decision by Bankruptcy 
Judge Rudin in the Queens Supermarket - - 

THE REFEREE: Is that Judge Judd's 

case? 

MR. BLUM: No. It's a case in which 
a notice of termination was stayed by the 







I 


\ 


1 

II 



J 87 

Referee in Bankruptcy, a five-day notice 
to terminate the lease, and the Referee - - 

THE REFEREE: Are you telling me that 
the Bankruptcy Court's Order supercedes a 
right of contract to be exercised? 

MR. BLUM: I say it can stay it. 

THE REFEREE: I respectfully disagree. 

MR. BLUM: May I submit it? 

THE REFEREE: No. It would be a sorry 
sham if these people could not ask for the 
very relief they are entitled to under their 
agreement because I have stayed something, 
especially in a proceeding before me. 

MR. BLUM: That's using hindsight. 

THE REFEREE: Please, if that's 
your straw - - 

MR. BLUM: That's a decision I am 
going to supply the Court with. 

THE REFEREE: What does it mean? 

MR. BLUM: It means if a thirty-day 
notice is sent out and they are restrained 
and they shouldn't have sent it out and the 
thirty days goes by and then they use that 
as a condition precedent to say now give me 
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• I 

temiiuiion, then 1 say. Your Honor* it goes 

I 

right to the crux of the case because if they 
neveT got the thirty days - - 

THE REFEREE: Are you looking for 
this Court to exercise equity? 

MR. BLUM: It's a decision. 

THE REFEREE: Give me the decision 
aid brief it. 

I 

MR. BLUM: It's a reported decision. 

THE REFEREE: Where is it reported? 

MR. BLUM: CCH, Judge. 

I 

THE REFEREE: I am prepared to dis¬ 
agree with my colleague. 

MR. KLEINERMAN: Your Honor, I have 
no further questions of this witness. Frankly< 
I will respond to Mr. Rosen's legal argument 
vis a vis termination and possession. It 
will be briefed. 

THE REFEREE: Off the record. 

(Discussion off the record.) 

I 

(At this time * copy of the 
complaint was marked as Applicant'^ 
Exhibit "10a" and a copy of an 
amended complaint was narked as 
Applicant's Exhibit "10b". And, 
a copy cf a letter to D. H. Over- 
myer from Thomas R. Spencer, dated 


I 
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II 
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January 17th, 1973, was narked as 
Applicant's Exhibit Number "11" in 
evidence.) 




__ 












UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In th e Matter 


D. H. OVERMYBR COMPANY, INC. 
(FLORIDA), 


no 73 B 1134 


Debtor. 


United Statei Court House 
Foley Square, New York, N.Y. 

January 31, 1974 
9:00 o'clock a.a. 


LANDLORD’S MOTION FOR POSSESSION (MIAMI #3) 
_McMANUS $ ERNST 


Before: 


HON. ROY BABITT. 


Referee In Bankruptcy 


BARRY W. RAYVID 

Official Court Reporter 
IS Court home- (R 230) 

F"l< % Square, New York, N Y 10007 







1 

1 


K ^ 

• 

2 

A P P E A R A 

N C E S : 


3 

McMANUS 4 ERNST. ESQS. 


4 

| 


Attornays for tha Applicant 

295 Madison Avanua 

• 

5 ' 


Naw York, Naw York 



BY: 

SOLOMON B. STAR, BSQ., Of Counsal 


7 1! 

LEVY, 

LEVY 6 RUBACK, ESQS. 

j 

8 


Attornays for tha Dabtor 

225 Broadway 

[ 

9 : 


Naw York, Naw York 


10 

BY: 
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I| 

15 

BY: 

EDGAR H. BOOTH, BSQ., Of Counsal 
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WILL B. SANDLER, ESQ., Of Counsal 
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proceedings 
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21 


MR. SANDLER: It is haraby stipulatad 


22 

I' 

by and 

batwaan tha attorneys for tha landlord. 

• 

23 ij 

for the receiver and dabtor, as follows: 

24 


(1) Tha dabtor and tha landlord antar- 


25 

ed into a lease on April 20th, 1967, for 

i 



\ 


I 







warehouse premises located at Northeast 181st 
Street, Miami, Florida, known as and herein 
referred to as Miami Number 3. 

At the time of the execution of the 
lease, the landlord purchased the warehouse 
end the underlying land from Overmyer and 
simultaneously leased it back to Overmyer. 

The purchase price paid by the landlord for 
the warehouse and underlying land was two 

hundred seventy-five thousand dollars in cash 
over an existing mortgage of approximately 
six hundred thousand dollars which provides 
for interest at six and a half percent per 
annum. 

The balance of the initial term of the 
lease is now fourteen years and the lease 
contains four five-year renewal options, so 
that the unexpired term of the lease including 
renewal options is approximately thirty-four 
years. 

(2) The lease provides for a base tent 
of sixty-seven hundred sixty-five dollars per 
month plus a monthly sum for taxes which cur¬ 
rently is approximately fourteen hundred forty- 
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six dollars por month, asking s total rent or 
baso rant plus tax escrow of eighty-two hun- 
drad alavan dollars par month. 

(3) Tha dabtor in tha spring of 1973, 
did not pay rant for tha aonths of March and 
April, wharaupon the landlord sarved upon tha 
dabtor tha notice on April 11th, 1973, to pay 
tha rant or dalivar possession, the April 11th, 
1973 notice acknowledged receipt of the 
January, 1973 rant. 

(4) Tha landlord thereafter coaaanced 

' 

an action in the Circuit Court of the 11th 
Judicial Circuit, Dade County, Florida against 
tha dabtor based on non-payment of March and 

• 1973 rant. After this action was com- i 
menced the dabtor paid the March and April, 

1973 rant plus tha tax escrow which was 
accepted by the landlord. 

However, the action was continued and 
an order was made in said action appointing 
s receiver of the property, which order is 
dated November 13th. 1973, which order was 
entered by reason of the dobtor's failure to 
appear at a deposition in Florida pursuant to 








< 5 

a prior order of the Florida court, dated 
October 16th, 1973. 

MR. STAR: And to pay certain sums 
directed by said order. 

MR. SANDLER: The parties stipulate 
that the state receiver never qualified or 
took possession of the property, or acted 
under the order by reason of the commencement 
of the proceedings by this court and the issu¬ 
ance of a stay order by this Court. 

(5) That in a second action instituted 
by the landlord against the debtor in Florida 
a judgment was obtained by the landlord on 
November 15th, 1973, in the sum of fifty-six 
thousand dollars of which forty-nine thousand 
five hundred fifty-two dollars is for rent 
and taxes for the period May 1st to and includ- 

I 

ing October 31st, sixteen hundred nine dollars 
and forty-seven cents is for interest, and 
thousand dollars is for counsel fees. 

A copy of the judgment is being marked as one 
of the landlord's exhibits. 

MR. LIFLAND: Being narked as Debtor's 
and Receiver's Exhibit is a document entitled 
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"Motion for entry of final Judgment" which 
bears a stamp of November 19th, 1973, receipt, 
from the Clerk of the Court of Dade County. 
That's what it says, you take a look at it, 
and your man signed it. 

MR. STAR: The final judgment and the 
motion referred to here in relate to an action 
bearing Case Number 73*25526 whereas the 
order appointing the receiver relates to an 
action which bears Case Number 73-12486. 

MR. SANDLER: The number 6 the plain¬ 
tiffs paid to the Jacksonville National Bank, 
the holder of the first mortgage, nine in- 
stallments of fifty-nine hundred sixty-two 
dollars and nine cents each for interest and 
amortization payments, totalling fifty-three 
thousand six hundred fifty-eight dollars and 
eighty-one cents, plus an additional sum of 
thirty-seven hundred twenty-eight dollars 
and seventy-four cents for tax escrow. 

MR. STAR: From May, 1973 through 
January, '74. 

MR. SANDLER: The landlord concedes 
it has received from the receiver use and 





< 7 

occupancy rent for December, 1973 in the sum 
of sixty-seven hundred sixty-five dollars. 

The first mortgage covering the subject prem¬ 
ises provides for interest at six and a half 
percent per annum and the plaintiffs paid 
the monthly required installments referred to 
above to avoid the acceleration of the matur¬ 
ity of the mortgage by the holder thereof. 

(6) The attorneys further stipulate 
and agree that under the lease the debtor and 
now the receiver pay for rent and taxes approx¬ 
imately eighty-two hundred dollars per month 
and receive from the tenants, as of December 
31st, 1973, approximately fourteen thousand 
three hundred sixty-six dollars leaving a 
differential of sixty-one hundred fifty dollars 
per month or approximately seventy-three 
thousand eight hundred dollars per annum. 

Within the last several weeks one of 
the sub-tenants who paid twenty-three hundred 
dollars per month has vacated the premises 
so that as of this month the net differential 
between rents received and the rent paid is 
thirty-eight hundred fifty dollars per month 





1 

jj 

ij 

1 

II 

K* 


2 


rather than sixty-one hundred fifty dollars 


3 


per month. The parties agree that the 


4 

S 

vacancy ?hich occurred within the last few 

• 

3 

weeks and which is referred to above involving 


6 

! 

It 

]| 

approximately twenty thousand square feet and 

. 

7 

• 

a rental of twenty-three hundred dollars per 


8 

month, will be relet within the next several 

i 


9 


months at approximately the same rental and 

10 

i) 

as to which the market area in Miami is favor- 

11 

j 

| 

able. 


12 


(7) The parties further stipulate 


13 


that routine maintenance in connection with 

i 4 


this warehouse would be approximately two 

15 


cents a square foot per annum; that insurance \ 

1c 

: ! 

being maintained by the receiver costs one 

1/ 


hundred fifty dollars per month; and. that 

16 


1 

these proceedings will be left open for the 


19 


purpose of receiving testimony from the 


20 


receiver or his accountant as to the overhead 


■>1 

£• k 


and administration costs of the Overmyer 


22 


operation attributable to this warehouse. 

j 


23 


The attorney for the landlord will be 

• 

24 


advised when this testimony will be offered 


24 

II 

and will be given a copy of this transcript 

1 



’ ,y 






l 

ij 

K 9 


■ 

«nd afforded an opportunity to cross-examine. 

I 

• 

M 

3 

1 


■? 

t! 

ROBERT KAl!N t having been duly sworn by 


5 

Honorable Roy Babitt, was examined and testi¬ 


6 

fied as follows: 


/ 

8 

THE REFEREE: Please give your full 


9 

name and home address to the reporter. 


1 A 

THE WITNESS: Robert Kahn, Whitney 


I! 

Drive, Greenwich, Connecticut. 


; T 

DIRECT-EXAMINATION BY MR. STAR: 


* 1 

0 Mr. Kahn, what business are you engaged 


4 

in? 



A I am an insurance broker. 


J t 

Q There has been a stipulation on the 


1 t 

record, Mr. Kahn, that you advanced the sum of fifty- 



three thousand six hundred fifty-eight dollars and 



eighty-one cents to make payments to the holder of 


2 V. 

the mortgage covering the property known as Miami 


*y i 

«1 A 

Number 3 in this proceeding, together with the sum of 

• 

22 

thirty-seven hundred twenty-eight dollars and seventy- 


*> ^ 

four cents, for a total of fifty-seven thousand three 


y, 

hundred eighty-seven dollars and fifty-five cents to 

i 

-* > 

P*Y the installments due on the mortgage. 


I 
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5 

6 

7 

8 

9 

10 

11 jj 
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13 ij 

14 I 

15 
lo 1 

17 

18 || 
19 




22 


23 !, 

|; 

24 


25 


k. io 

Now, during that period did you receive 
any rent from Mr. Over*y«r with respect to Miami 
Number 3? 

A No. The only money received was the 

P*y*ent from the receiver in December. 

Q Now, in order to pay this sum of fifty- 

seven odd thousand dollars, will you tell us where 
you obtained those funds? 

A I pledged some securities with the 

stockbroker I do business with and borrowed the money. 

Q When you bought this property, when you 

and your wife purchased Miami Number 3, was this repre¬ 
sented to you as a net-net deal? 

A It was. 

Q With a ten percent return? 

A Correct. 

Q You had no liability for any of the 

expenses, carrying charges, at cetera? 

A That is true. 

Q Kow, can you tell us the status of 

the insurance policy affecting these premises? When 
does it expire? 

A I received a notice that the police 

would terminate on February 4th, 1974, that there 



Even 


would be no insurance on and after that date, 
that particular policy was written for an amount I 
considered inadequate, and I never received any sat¬ 
isfaction by way of a response fro® the Ovensyer people 
when I objected to the fact there was only two hundred 

fifty thousand dollars fire insurance coverage on that 
building. 

Q You have been in the insurance business 

for how long? 

A Since 1934. 

Q /\re you familiar with the requirements 

of insurance on a building of the type referred to as 
Miami Number 3? 

A I am. 

Q Can you tell us what the type of insur¬ 

ance that would be required normally for proper cov¬ 
erage would be? 

A The owner of the building should carry 

eighty percent of the replacement cost or Insurable 
vaij© of the building. Two hundred fifty thousand 

dollars would buy just a couple of bays of that build¬ 
ing. 

Q 


A 


Nhat is the area of that building? 

One ..undred twenty thousand square feet 
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and the replacement value today of a new building 
would be in the vicinity of one million and a quarter 
dollars or one million and a half, or better. 

Q Have you obtained an estimate as to 

the cost of obtaining insurance? 

A I have. 

Q How much is that? 

A About four thousand dollars per year. 

Q Now, when the debtor failed to pay the 

March and April rent as per the stipulation of fact 

that is on the record, did you engage legal counsel? 

A I did. 

Q Did legal counsel have difficulty in 

affecting service upon the debtor? 

A They did. 

MR. SANDLER: Objection. 

THE REFEREE: You are leading the 
witness. 

MR. SANDLER: Objection as to what a 
third party toll him. 

THE REFEREE: Do you know this of your 
own knowledge? 

THB WITNESS: Not of my own knowledge, 
only what the attorney told me. 
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ill 




MR. SANDLER: Objection. 

V HE REFEREE: Sustained. 

Q id you receive letters from your 

attorney advising of his efforts to affect the claim 
and what lie vas doing? 

A I did. 

Q As the stipulation of fact indicates, 

the attorney was required to aake a motion for the 
appointment of a receiver, is that correct? 

A That is true. 

MR. SANDLER: An objection as to what 

*ne attorney required to do. We stipulated 
that an application for a receiver was made 
and granted on default. 

THE REFEREE: I will allow it. 

MR. SANDLER: If you are going into 
what we stipulated - - 

MR. STAR: This is Just for the sake 
to show he incurred legal fees. I have to 
have some relationship that His Honor can see 
what was required to be done. 

THE REFEREE: It was done. I'm satis¬ 
fied that an attorney knowing what, he was do¬ 
ing would take the necessary legal steps. 




MR. STAR: That is sufficient. Your 


Honor. 

CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Kahn, you testified, in dealing 

with insurance, that the replaceaent cost of this 

building would be one Billion and a quarter dollars 
or better? 

A Probably. 

Q What do you value the land at? 

A I don't know; I don't know the value 

of land in that area. I aa not an expert. 

Q You did buy the property? Would you 

agree that it has soste value? 

A Well - - 

MR. STAR: I object. It has nothing 
to do with this case. 

MR. SANDLER: We are talking about 
hardship. 

Q Would you say the land is worth at 
least one hundred fifty thousand dollars? 

A I don't know; I don't know what land 

is worth. 

Q Would you say it's worth one hundred 
thousand dollars? 







A I don't know. 

MR. STAR: I object. 

Q Would you agree it has sone value? 

A I don't know if it is worth ten dollars 

or one million dollars. 

Q Would you agree it has sone value? 

MR. STAR: We will stipulate it has 
sone value. 

Q You testified that the building has a 

replacenent value of one nillion two hundred fifty 

thousand dollars or better and that the land has sone 
value? 

A Yes. 

Q What did you pay for this land and - - 

MR. STAR: Objection, it has nothing 
to do with the case. 

THE REFEREE: Overruled. 

Q Including the mortgage, about eight 

hundred seventy-five thousand dollars eight years 
ago. 

Q Didn't you have negotiations with 

Mr. Overmyer in terns of selling back to Mr. Overmyer 
this land and building? 

A We had sone discussions about it but it 
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14 


15 


16 


17 


18 


IP ’! 


20 






21 

i 

22 

i: 

24 

25 
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never can* to any point. 

Q In those discussions at what price were 

you going to sell it back? 

MR. STAR: Objection to it, it never 
came to that. 

THE REFEREE: You never formulated a 
figure and conveyed it to Mt. Overmyer? 

Q Wasn't a contract drawn? 

! 

A He had drawn up a contract. I sent it 

back to him promptly. 

) 

Q Was that contract drawn based on con- 

! 

versations that were had with you and Mr. Hays of 
Mr. Overmyer's office? 

A Positively not. 

Q You know who Mr. Hays is? 

A The gentleman sitting behind you (in¬ 

dicating) . 

Q You had no conversation with Mr. Kays 

I 

in connection with re-selling the building for what 
you paid for it? 

A I had - - I had no interest in selling. 

He might have called me and said are you Interested 
in selling. The only answer I would have sail was I 
had no Interest in selling. 
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5 ii 
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8 

9 

10 
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i; 

18 


i a 


24 
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Q I* thmt true today? Do you have any 

interest in selling? 

MR. STAR: Objection. This has nothing j 
to do with the issues. 

A At the right price, I might sell. 

THE REFEREE: I think it ha. some bear- 
mg as to what the ultimate issue before the 
Court might be. 

What was your answer? 

™E WITNESS: I might be at the right 

price. 

Q What would the right price be? 

MR. STAR: Objection, again. 

THE REFEREE: Have you formulated any 
judgment? 

THE WITNESS: I h.v.n', tly . n lt 
thought. 

THE REFEREE: You wouldn’t sell it for 

less? 

THE WITNESS: No. 

Q Would you sell it for what you paid 

for it? 

m 

A The fact of the matter is I think he 

i 

h.d somebody .1., c .ll me they „k.d ,e whet prlc. 
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I would be Interested in. I said, "If you cose up 
with s figure of about one Billion end a quarter or 
one million and a half, we Bight be interested." 

THE REFEREE: What is wrong with that? 

MR. SANDLER: Nothing as long as it’s 
done not at the expense of every other cred¬ 
itor in this proceeding or at the expense of 
the debtor. 

MR. STAR: I would * - Your Honor, he 
also advanced fifty-seven thousand dollars. 

THE REFEREB: I think, frankly, you 

| 

expect toe much, Mr. Sandler. It's as though 
it's perjorative that a nan in the witness 
■ight be willing to Bake money if he 

can. 

MR. SANDLER: It goes to a collateral 
question, the value of these properties un- 

I 

incumbered by a lease. 

THE REFEREE: I know they have less 

value. 

1 

MR. STAR: We concede that the property 
without the present lease has value. 

Q Do you concede that the property with- j 

out the lease has greater value than the property with 
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'll 

the 

lease? 

1 

1 

• 

3 :i 

I 


A 

Do I think the property is worth aore 


a ;; 

with 

Overayer out than with hia in? 


5 


Q 

Yes. 


6 


A 

I think it would be worth aore with hia 


4 

out. 

I don't 

think he knows how to run a warehouse. 


8 


Q 

If this lease were sold to a third 


0 

perty - - 



i .> 



1 

MR. STAR: I would object to it as 


1] 


speculative. 


i fc 


Q 

(Continuing) - - would you be willing 


\ % 

to eccept this 

party as a third party - - 


. 4 



THE REFEREE: Supposing Overayer were 


1 S 


out of 

the box and assume some reputable third 


t f , 


party were in? 


t y 



THE WITNESS: No, I would not. 


IS 


Q 

Could you tell me why not? 


19 ’ 


A 

I don't like the terms of the lease 


:o 

now where somebody coning in - - I 


21 



THE REFEREE! In othor words, you 1 

• 

■ • s 

4 - «. 


would like to renake the whole deal? | 


2 3 



THE WITNESS: At this point, yes. g 


;4 



MR. SANDLER: For the convenience of 1 

i 

25 


the Court, what the witness is referring to - - 
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THE REFEREE: I know. 

MR. SANDLER: The lease presently has 
a base rent of about sixty seven hundred 
dollars. In the first five-year period - - 
the renewal tern - - 

MR. STAR: Not sixty-seven hundred 
dollars. 

THE WITNESS: Per nonth. 

MR. SANDLER: Per nonth. 

In the second five-year renewal period 
it goes to thirty-two hundred dollars, and in 
the third, it goes down to twenty-two hundred I 
dollars. 

THE REFBRBE: I don't blane hin for 

I 

trying to get out. He is nost candid, this 
witness. Let ne ask you an honest question. 

Supposing you could renegotiate a deal 
with Overayer, a new lease such sore favorable, 
would you enter into such an agreenentT 

THE WITNESS: If I got guarantees 

beyond hin because I have no faith in hin or 
his flrn. 

THE REFEREE: All right. 

MR. SA.NDLER: No further questions. 




CROSS-EXAMINATION BY MR. BLUM: 


K * 1 


Q You indicated in your direct that you 

thought that the building should be insured for at 
l***t eighty percent of its market value, is that 


correct? 

A Yes - - I didn't say market value, I 

said reconstruction cost less depreciation. If re¬ 
construction cost would be one million two hundred 
fifty thousand dollars and you deduct ten percent, 

you would bring it down to one million one hundred 
thousand dollars and then - - 

Q I believe your testimony was there was 

only two hundred fifty thousand dollars worth of 
insurance ? 

A That's right. 

Q You never received any notice of an 

existing policy for an additional five hundred fifty 
thousand dollars worth of coverage at any time since 
you owned this property? 

A I don’t recall it. 

Q Did you ever ask the Overmyer operation 

for an appraisal on the property for insurance pur¬ 
poses? 

A I never did. 


a 
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2 

Q Well, I now invite your attention to 


3 

the provision of Section 12.03 of the lease which 


4 

talks about Insurance and, the specific sentence. 

j 

• 

5 

"Until an appraisal has been completed the parties 


6 

agree that the full insurable value of the demised 


7 1! 

premises is the sum of eight hundred thousand dollars. 

8 

| 

• 

and the tenant agrees to provide and continue insur- 

9 

ance in such amount with a five thousand dollar de¬ 


10 

ductible provision and a twelve thousand five hundred 

i 

11 

t 

dollar deduction for wind and storm damage." 

!! 

12 

Now, my question to you is eighty per¬ 


13 

cent of that would be about sixty-four thousand 


14 

dollarsT 


15 . 

A The amount of insurance specified is 


16 

eight hundred thousand dollars which presupposes a 

IV 

larger amount. You are not reading it right. 


18 ii 

' 

19 ji 

Q You look at it. 


A The full insurable value is the sun 


20 

of eight hundred thousand dollars that's insurable. 


j 

21 ll 

THE REFEREE: Full insurable value? 

- 

22 ' 

1 

THE WITNESS: Yes. 


i) 

j 

23 

Q You indicated you have full coverage 

• 

j| 

24 

• 

under your definition and have no co-insurance and 


ii 

25 

no participation on behalf of the landlord on a loss 

I 



) 





K™ 

you would have to cover at least eight/ percent of 
the full insurable value, is that not correct? 

A Yes, you would have to cover eighty 

percent of the full insurable value. I don't know if 
it's used in the sane terns in the lease. 

Q When you gave the definition to indicate 

to the Court you didn't want to be a co-insurer you 
wanted at least eighty percent of the value? 

A Of the full insurable value. 

Is that less than eight hundred thous¬ 
and dollars? 

MR. STAR: He is arguing with the 
witness. 

MR. BLUM: I am not arguing. 

MR. START: This is 1967, also. 

THE REFEREE: You are arguing with the 
witness. 

Q If the lease provided that the full 

insurable value of the property was eight hundred 
thousand dollars how much insurance would you say 
had to be placed on that property to have a situation 
in which there would be no co-Insurance on your part? 

A May I answer it this way, and say if 

the insurable value was used in the same terms in 





1 


2 

3 

4 

5 

I 

6 ! 


8 


25 


< 2 * 

which it was commonly understood in the insurance 

business, sixty-four thousand dollars would be ample 
insurance. 

Q Therefore, if the proof later shows 
that besides the two hundred fifty thousand dollar 
policy there was a five hundred thousand dollar 
policy - - 


9 

i 1 

II 

A 

Five hundred fifty thousand dollars 

10 

additional? 


11 


Q 

Yes. Would you say there would bo 

12 

full 

insurance 

coverage? 

i 

13 


A 

In compliance with this clause for 

14 

1967 

but not today. 

15 


Q 

I asked you in this clause. 

16 


A 

In this clause, yes, in the context 

17 

of this clause 

s 

18 i 

i 

Q 

You also stated, as I understand it. 

19 

that 

you never 

asked Overmyer to get an appraisal 

20 

of the building for insurance purposes? 

21 


A 

No, I never did. 

22 



MR. BLUM: I have no further questions. 

23 ;i 

! 



MR. STAR: That’s all. 

24 ij 



THS REFEREE: Thank you, sir. Does 


that finish your caseT 
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6 


8 

9 
i ? 
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MR. STAR: That's it. 

MR. BLUM: I would like an opportunity 
to put Mr. Overayer on the stand. Your Honor. 

DANIEL H. OVFRMypo l . . 

uvckmyer, having been duly 

sworn by H< notable Roy Babitt, was examined 

and testified as follows: 


THE REFEREE: Please give your full 
name and address to the reporter. 

THE WITNESS: Daniel H. 0verwyer. 

Hog Hill Road, Chappaqua, New York. 
DIRECT-EXAMINATION BY MR. BLUM: 

Mr. Overmyer, are you an officer of 
the debtor corporation? 

A I am. 

0 Ar. you familiar with th. l.as. and 

th. property know a, Miami Number j ln thl , proc<eJ 
ing? 


A Yes. 

Q I direct your attention to the provi¬ 

sions of the lease with respect to insurance, it's 
Article XII. and I first direct your attention to 
Subsection 12.02 and risk you to look at that, which 


25 




1 

2 

K 

indicates generally that if requested, the tenant. 

3 

which i* the Overmyer operation, would obtain an ap- 

4 

praisal for insurance purposes. 

! • 

5 

1 ask you, did your company ever re* 

6 

ceive any notice from the landlord - - 

7 

• 

MR. STAR: The witness testified he 

8 

never asked. 

9 

Q (Continuing) - • fro* the landlord 

10 

| 

with respect to an appraisal of the property for 

11 

additional insurance? 

12 

THE REFEREE: He stated he didn't. 

13 

MR. BLUM: I understand that. I 

14 

want to bring out the existence of other 

13 

policies. 

16 ! 

THE REFBRBE: What has that got to do 

1 

17 

with apparently having heard testimony favor¬ 


lfi 

able to you, namely, he never ss* an appraisal? 


19 

Aren't you burdening the record? 


20 

Did you ever get a request for an 


21 

appxalsal? 


22 

THE WITNESS: No. 


23 

1 

THE REFEREE: That's two. Do you want 

• 

*4 • 

someone else to make it three? 


25 

MR. BLUM: He says that the Insurance 


4- 






required it to be at current value. 

THE REFEREE: The question to the other 
witness was did you ever get an appraijial 
■ade, and he said no. 

Q Did the company maintain insurance 

cover e fcr this Miami Number 3 warehouse? 

A Yes. 

Q Can you tell us in what amount the 

face amount of the policy would be with respect to 
this property? 

A A policy of two hundred fifty thousand 

dollars ana a policy of five hundred fifty thousano 
dollars, totalling eight hundred thousand dollars 
written in separate policies. 

Q Mas that your understanding of the 

amount of insurance required to be carried on this 
property in accordance with the provisions of Section 
12.03 of the lease? 

MR. STAR: Objection to it. It calls 
for a legal conclusion. 

THE REFEREE: I will allow him to 
testify. 

A Our insurance department carried the 

full amount of insurance on each lease that we had 





1 


/ 


2 

3 | 

4 


6 



11 
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17 
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iy 

20 

21 

22 

i 

23 
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25 


28 


with the landlord. 

Q Now, did there cone a time within the 

past year when you had conversations with or negotia¬ 


tions with the landlord with respect to a possible 


re-purchase of the property? 

A Mr. 1C aim called me in the late winter 

or early spring of last year on the telephone and 
the conversation went this way - - he said, "You are 
behine in your rent," and I said, "Well, I am glad you ! 
called me." He said, "I believe you are going to 
go under." I said, "Well, Mr. Kahn, we certainly 
don't expect to; I wish you would come in and talk 
with me." 

i 

So, he came in shortly thereafter and 

- 

he said, "You are becoming delinquent in your rent." 

i 

I said. Well, I realize that we are tTying to get 
current." He said, "Are you going to go under?" I 
said, "No, I don't believe we are; I think - I 
said, "Maybe the best approach, inasmuch as you have 
an investment in this property is if we reach an 
accord to buy it back from you." Me said, "Great." 

I said, "I will pay you exactly what 
you got in the property," and he smiled and said, 
"Great," shook my hand, said, "We got a deal," and he 






:! k. 29 

2 |j left, and those were his words alaost ver bati*. 

3 ; Q *h»t transpired thereafter? 

!j 

A It was also discussed that I would 

send him a contract which we subsequently did. I 
know he had further discussions with Mr. Hays and we 
had further meetings in which he re-affirmed that he 
had agieeJ to this with me, but subsequently he chang¬ 
ed his mind because he found the value of the building 

was substantially greater than what he originally 

i 1 

paid for it. 

MR. BLUM: No further questions. 

CROSS-EXAMINATION BY MR. STAR: 

Q Did you say this offer was made over 

the telephone? 

A No, it was made in my office. He 

called me on the phone prior to that. 

MR. STAR: I don't think it's import - 
and, but if Your Honor wants Mr. Kahn - - 

THE REFEREE: It's a waste of time, 
all of this. 

MR. STAR: That’s all. 

MR. BLUM: That's all. 

THE REFEREE: Thank you, Mr. Overmyer. 

MR. SADDLER: I call Gaorge Hays. 


| 
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1 

2 

* 

V 

THE REFEREE: You are getting Into 


3 


thing* which I don't think have great bearing. 


4 


MR. SANDLER: It goes to credibility. 

• 

5 


The witness denies - - 


6 


THE REFEREE: What should I not believe? 


’ll 


MR. SANDLER: It's a natter of some- 

1 j 


8 ji 


i 

body saying something we can rebut. 

Q 1 

1 


■ 

THE REFEREE: What don't you want me 

10 j| 


to believe? Supposing he lies on the question ' 

. 

11 |j 


of the negotiations, what is it you would like 

j 

12 

I 


ne to say? 

; 

,3 i 


MR. SANDLER: I would like to under* 

i 

14 ;i 


score that for you. 

15 !i 


THE REFEREE: What is it you would like 

16 | 


ne not to believe about this witness? 


17 


MR. BLUM: Maybe his entire testinony 


I 

„ 18 |i 


is at stake if you don't believe hin. The 


19 i' 

2c :: 


cases are very clear that a judge who doesn't 



believe one part of a witness' testinony - - 


21 


THE REFEREE: What part should I not 


jl 

22 

il 


believe that has a hearing here? 

| 


23 


MR. SANDLER: His hardship or - - 

• 

1 

24 


THE REFEREE : You don't think it's a 


ii 

25 1 


hardship when a guy winds up fifty thousand 

1 


/ 







K M 

JoU.m, sixty thousand dollars or one hundrod I 
thousand dollars In tht hole? 

MK. SViDLER: Not whan ha's na.otl.t.d 
to bo paid back. 

THE REFEREE: The only hardship i* 
Overmyer. 

i 

GEORGE hays, having boon duly sworn by 

Honorable Roy Babitt, was oxaoined and testi¬ 
fied as follows; 


THE REFEREE: Please give your full 
name and hone address to the reporter. 

THE WITNESS: George Hays, 34 Daffodil 
Road, Stanford, Connecticut. 
DIRECT-EXAMINATION BY MR. SANDLER: 

0 Mr. Hays, were you previously employed 

by the debtor? 

A Yes, sir. 

Q In what capacity? 

A Most recently as executive vice-pres¬ 

ident. 

q 


Kahn today? 


Did you hear the testimony of Mr. 
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A Ye*. 

Q Did you over have occasion to spoak 

with Mr. Kahn about re-purchasing froa Mt. Kahn on 
behalf of the Ovenayer organization Miaai Number 3T 
A Yes, I had one, I believe, in person 

• . i 

and two or three subsequent telephone conversations. 

i 

Q Will you tell us about the first conver¬ 

sation in person? 

A I was called by Mr, Overrayer’s office 

which, I believe, was Mr. Overayer's second meeting. 

MR. STAR: I object to any conversations; 
with Mt. Overmyer. 

THE REFEREE: Why? He is hereT 
MR. BLUM: He is a party. 

MR. ST*1: His testimony with Mr. 

Overmyer isn't binding upon us. 

THE REFEREE: Well, it's not hearsay. , 
MR. STAR: It’s not binding upon us. 

THE REPEREE: Overruled. 

A I went into his office which, I believe, 

was on the occasion of his second meeting with Mr. 

Kahn. Mt. Kahn was in the office. I had previously 
under Mr. Overmyer’s instructions, sent Mr. Kahn a 
proposed contract to purchase his property at what he 

I 










K 33 

paid for it and Mr. Kahn told me yes, he had agreed 
to that, but he changed his mind and now he knows 

I 

what the property is worth and is not willing to make 
that deal. 

He alluded to increased tax liabilities 
by virtue of maximum depreciation benefits and he made 

f 

some reference either at that meeting or later - - 
because he either just came back from Florida or was 
just going there - - and he used an expression that 
he thought warehouses like that were selling for 

twelve dollars a foot. He never quoted me a new sales 
price. 

MR. SANDLER: No further questions. 

MR. STAR: No questions. 

•■IR. SANDLER: Your Honor, that concludes 

| 

this case. 

THE REFEREE: You will submit your 
briefs and memos of law and post-trial memos, 

• i 

if any. 

(At this time, the following exhibits 
wero so marked: 

(At this time, a copy of the lease 
was marked as Applicant's Exhibit 
"1 in evidence; the order appoint** 
in7 a receiver was marked as 
Applicant's Exhibit "2" in evidence 
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13 


< u 

and a copy of the final judgment 
was narked as Applicant's Exhibit 
••3" in evidence; two letters to 
D. II. Overnyer, dated April 11th, 
1973 were narked as Applicant's 
Exhibits ''4A" and "4B" in evidence 
a letter from McManus 4 Ernst to 
D. H. Overnyer with proof of ser¬ 
vice was so narked as Applicant's 
Exhibit "5" in evidence; a copy of 
an answer and counterclaim in the 
Florida action. Case Nunber 73- 
12486 was so marked as Applicant's 
Exhibit "6" in evidence; and, 
marked as Debtor’s Exhibit "A" was 
a copy of the notion for entry of 
final judgmont in Florida action, 
73-25526.) 
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1 


proceedin g s 


the REFEREE: Mh.t are w. doin, h.ret 
MR. ZIMMERMAN: W. problbl)r could ^ 

thl, trial over 1„ fifteen or twenty .mutes. 

THE REFEREE: Maybe you win concede 
to rone of the fact, a, everybody .!,« h „ 
conceded? 

MR. BLUM: As I understand It, we are 
not going to finish the case because Hr . Cuy 
is out of town. 

MR. SANDIER: Mr. Zimneman agreed be¬ 
cause Mr. Guy has to be leaving for Texas 0 n 
an emergency problem - - 

the REFEREE: When will he be back? 

MR. SANDLER: At the next calendar date. 

THE REFEREE: Since Mr. Zinusernan's 
client owns the calendar on February 12th. 

Why don't we Just adjourn FanaberlaT 

MR. BLUM: If, . different case. 

MR. SANDLER: If, the sane client. 

THE REFEREE: I don't know why these 
People are the least of all cooperative people. 
For the sake of It. put In your case. 
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11 
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14 

MR. ZIMMERMAN: Your Honor, for the 
case, all I want to put in Is the request for 
admissions which, I think, makes my whole 
prima facie case. 

THE REFEREE: Yes. 

MR. BLUM: The debtor and receiver have 
admitted all but Paragraphs 8 and 10 which are 
probably conclusions of law, anyway, so we 
rest. 

MR. SANDLER: I call Mr. Flanagan. 

SAMUEL H. FLANAGAN, having been duly 
sworn by Honorable Roy Babitt, was examined 
and testified as follows: 

0 

THE REFEREE: Please give your full name 
and home address to the reporter. 

THE WITNESS: Samuel H. Flanagan, 2 
Chester Road, Darien, Connecticut. 
DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, are you presently employ¬ 

ed by the receiver? 

A Yes. 


Q 


In what capacity? 









A 


l S 

In the ,re« of marketing. sal,,. , n(1 
collection of rent*. 

Q ° id y0U preYl ° u *»>' occupy . .i Bll>r 

position with the debtor? 

A Yes. 

9 f '° r h0W Mny yMr * “«te you ..ployed 

by the debtor? 


A little over nine. 

9 Doe, the receiver and prior to that 

th# debt0r ' kMP *» the ordinary coura. of 

business indicating how aiuch .on.y i, collected froa 
sub-tenants on the ».riou, warehouses? 

A Yes. 

9 1,0 y ° U h "' ,e 5uch r ««<I. in connect ioi 

with Miami Number 7? 

A Yes. 

9 D ° th ’ 5 ' recoril! ' nl»o indicate what 1 , 

paid to the landlords on the le««* - a, 

e lease and/or taxes and 

rent? 


A 

Q 

indicate with 


Yes. 

would you tall us what those 
suspect to Miami Number 7? 


records 


A 

lord is eleven 


That the monthly rental, due the land 
thousand one hundred two dollars with 






1 


2 

3 

4 i 

5 

6 i 


to 

fourteen hundred forty dollars escrowed for taxes, for 
a total of twelve thousand five hundred forty-two 
dollars. 

The monthly rental from the single sub- 


n >l 

7 |! 

0 

What is the net differential? 

i 

8 : 

A 

The net differential? 

i 

10 ' 

Q 

Is that approximately five hundred 

dolltrs a 

month or six thousand dollars per annum? 

11 

jj 

A 

Yes. 


Q 

Now, you spoke of a single sub-tenant 

13 , 

Could ym 

tell me who the sub-tenant is? 

14 ji 

A 

GWS. 

15 1 

Q 

Do they have a written lease? 

16 1; 

A 

Yes. 

17 '! 

Q 

What is the expiration date of that 

18 j 

lease? 


19 ! 

i| 

A 

It expires 5/31/74. 

20 

li 

Q 

Well, does that single sub-tenant 

21 

occupy the 

entire wavehouse? 

22 

A 

Yes. 

23 11 

Q 

Is this a one hundred twenty thousand 

24 

square foot warehouse? 

|| 

25 '| 

A 

Yes. 





Q 


per square 


Can you tell me how much 

foot they .r. p.yin, here per innue, what their rental 
works out to? 

A I believe if* one dollar nine cents. 

Based on your experience with the 
company can you tell me what the going rate is for 
comparable warehouse space in the same area as this 
warehouse is? 

MR. ZIMMERMAN: Objection, Your Honor. 

THE REFEREE: I haven't heard enough 

to qualify him as to experience generally and 

as to his particular knowledge of the aroa. 

Q Mr. Flanagan, you have previously tes¬ 

tified you were employed by the debtor for nine years, 
is that correct? 

A Yes. 

Q Were part of your duties the supervision 

of warehouses along the Eastern Seaboard? 

A Yes. 

Q Was Miami one of the areas under your 

direct supervision? 

A Yes. 

Q Is that area still under your direct 

supervision? 






Q During the period or the years that 

you discharged your duties, did you have occasion to 
inquire as to the market rate for the renting of 
warehouse space in the Miami area? 

A Yes. 

Q Have you, yourself, been in the Miami 

area? 

A Yes. 

Q Does the Overmyer organization have 

other warehouses or did it have other warehouses in 
the Miami area? 

A Yes. 

Q Now, I ask you, based on your experience 

and knowledge and visits to the area, do you have any 
opinion as to the going market rate for comparable 
warehouse space in the area of the Miami Number 7 
warehouse? 

A Yes. 

Q What is the approximate figure? 

A I believe it would range from one 

dollar thirty-five cents to one dollar fifty cents 
a square foot. 

Q The present tenant is paying one dollar 




nine cents? 


I 9 


I think that is the correct arithmetic. 


I haven t pencilled it out, but I believe that is 


correct, 


MR. SANDLER: No further questions. 


CROSS-EXAMINATION BY MR. ZIMMERMAN: 

Q Mr. Flanagan, you testified that you 

wore getting various information from the records of 
the debtor. What records arc you speaking about? 

A The records that indicate the location 

of the building, the square-footage, the tenants, 
the monthly rental due from the sub-tenants and the 
rental due to the landlords and the amount of taxes 


escrowed. 


How would you characterize that record? 
How would I characterize the record? 

Yes. 

THE REFEREE: Do you understand the 


question? 


THE WITNESS: I really don't know what 


you want me to say, 


Do you have the record from which you 


got that information here today? 


V 



1 

i! 


JL 

2 

« 

Q 

Yes or no? 



A 

1 

I have a summation of this information 1 

A 


that is kept 

I 

in the normal course of business. 

5 

> 

Q 

Was the summation prepared in the 

6 


normal course of business? 

7 


A 

Yes. 

8 


Q 

Who prepared it? 

y 


A 

Specifically? 

10 


Q 

Yes. 

11 

tj 

ii 

A 

The individual? 

1 2 


Q 

Yes. 

13 


A 

It would normally be done by a man by 

14 


the mane of 

Bob Shouldis, I believe. 



Q 

Have you seen the records from which 

1«- 


this information you have on this card comes from? 

17 


A 

Have I seen the base documents, the 

lfc 


originals? 


19 


Q 

I don't know where the information 

*7 A 
i,L 


comes from. 

Have you seen the source of that data on 

, • 


that card? 

! 



A 

I have not read the lease between the 

i 

23 


landlord and Overmyer which is part of the information ^ 

24 


contained. 


2.3 

• 


MR. SANDLER: That has been stipulated. 


— 
















1 . 

Il 


L n 


2 : 

A 

I have not re*d the t*x bill, from 


3 il 

Florida that would indicate the tax amount, so if this 

• 

1 

4 

is what you are asking me, no, I have not. 

1 



MR. ZIMMIRMAN: Your Honor, I ask that 


f, 

his testimony he stricken. j 


t 


THE RLFLREL: Overruled. 



0 

\ 

Mr. Flanagan, you just rendered an 



opinion about 

the market conditions in Miami. What 


} t 

specifically do you base your opinion of one dollar 


t ! 

thirty-five cents or more a square foot on? 



A 

h’hat basically do I base it on? | 



Q 

Yes. I 



A 

I base it on my personal knowledge of | 



the market by 

visiting it, by supervisions the sale I 



of lease sales 

in the Miami area for over four years, | 



processing the 

leases that the Overniyer Company pro- jj 


1 (, 

cessed in the 

Miami area. 1 


! * 

Q 

When was the last time you leased ware- H 



house space in 

the Miami area? n 



A 

I don't believe the Overmyer Company B 

• 


has leased any 

since the 16th of November. There are ■ 


23 

leases written 

in September and October of this year. ■ 


; 4 


MR. BLUM: '73. I 


1 c 

Q 

Could you bo specific and identify the 9 






leases and the terms? 


3 
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8 
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12 
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14 


15 


1 1 
18 

19 

20 

|j 
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22 . 



25 


L 12 


MR. SANDLER: I am going to object. I 
think the witness has already established his 
ability to testify. 

THE REFEREE: I think it's sufficient. 

He has done so. 

What was the price of the last lease 
you negotiated in that erea. 

THE WITNESS: I believe the last lease, 

and I would have to check the records to make 
positive what I am saying is correct, I believe 
it was one dollar fifty-five cents a square 
foot. 

THE REFEREE: (hie dollar fifty-five 

cents? 

THE WITNESS: Yes. 

Q How many square feet were rented? 

A I believe it was forty thousand square 

foot. 

Q Was that one building? 

A The forty thousand was one section of 

one building. 

Q How long was that lease for? 

^ 1 believe it was three years. 






1 


Are >' ou in th ' Of renegotiating 

»lth this sub-tenant * s lease on these premises? 

A 1 have not conferred with the sub-tenant 

on this precise, with regard to renewing their lease. 

iIas the sub-tenant discussed this 
matter with you or anyone at Overmyer? 

We has not discussed it with me. 

Q ,!as he expressed any opinion that he 

is not going to renew his sub-lease? 

MR. SANDLER: Objection. 

THE REFEREE: Overruled. 

A Not to my knowledge. 

Wo U i d that sub-tenant discuss it with 
anyone else at Overmyer other than you? 

MR. SAILER: Objection to what the 
sub-tenant would do. 

THE REFEREE: Sustained. 

Q In your opinion as an expert, now, i e fs 

us assume that this sub-tenant does not renew. „ 0 w 
long will lt t . ke t0 re . r , nt these premijejT 

THr REFEREE: || ow l ong do you thln)( 
might take? 

THE WITNESS: In my estimate, it would 
take, perhaps, four months to completely fin 







the premises. 
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2 I 


6 jj 

, I 1 
l! 

b il 

9 i. 

10 I 
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11 
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14 
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L m 


Q How many tenants would you think you 

would need to fill these premises based upon your 
knowledge of the Miami market? 


J 

A The present situation, the premises as 

it sits is easily rentable into three segments of 
forty thousand each, roughly, without any modification, 
further partitions or anything else. 

So, I feel it would be three or less 
tenants. It does not necessarily have to be. 

Q In your experience in renting warehouse 

I 

space in the Miami area, have you been involved with 
buildings that do not have a good appearance and that 
possibly leak when it rains? 


MR. SANDLER: I object as speculative 
and not connected. 

TliL REFEREE: Well, I think, maybe, the 
question is not the most artfully phrased, but I 
I think it's proper and I think the under¬ 
standing with Mr. Flanagan is certainly there. 
Overruled. 

A I believe I have been involved! with 

the leasing of all of the Overmyer premises in Miami. 

THE REFEREE: Including the one that 


L 





t is 

we are presently talking about? 

THE WITNESS: This was the latest con¬ 
structed building in the Miami area. So, 
this building ir. comparison with the other 
buildings in Miami is, at least, on a par with 
it, so my experience in Miami i n re-leasing 

space would be in buildings comparable to this 
building. 

THE REFEREE: Is this building in such 
condition now that a tenant could go into it 
without the necessity for expensive roof work, 
et cetera, by the landlord? 

THE WITNESS: I believe so, yes, sir. 

THE REFEREE: So that the only problem 
today, in the three or four-month period, is 
market problems and not the condition of the 
building, is that your testimony? 

THE WITNESS: Yes, sir. 

Q Have you received any complaints from 

the tenant about the condition of the building? 

A I personally have not. I understand 

there is one section where there is a problem with 
the roof, some water. To what extent, I am not con¬ 


versant. 
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l 16 


2 ji 
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6 '! 

7 l 
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9 ! 
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11 ; 

12 
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13 

14 

15 


16 
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18 
19 


21 


23 



MR. SANDLER: Excuse mr. Mr. Zlraentn. 
Mr. Guy is going to testify to that. 

MR. ZIMMERMAN: That's all right. 

THE REFEREE: It nay be permissible 
cross. He may need the practice. 

I 

Q Mr. Flanagan, has this sub-tenant been 

paying its rent to the receiver? 

THF REFEREE: Do you know? 

THE WITNESS: I believe that it has not. 

q Do you know of any reason that has 

been expressed why this sub-tenant has not been paying 
his rent to the receiver? 

A It's my understanding that the sub¬ 

tenant is confused as to where his rent check should 
be tendered which is the reason rent has been with- 

1 

held. 

I 

Q What is the basis of that understanding? 

t 

A What is the basis of it? 

THE REFEREE: Of your understanding 
why the sub-tenant isn't paying; how do you 
come to that knowledge? 

THE WITNESS: Part of my responsibility 
is as collector of the rents for the receiver. 
In this capacity there are several people that 





1 

II 

2 ,i 


L 17 

are responsible to me. We review the buildings 
on a weekly basis. It's in their report to 
me where I would gain this information. 

T Who would have made this report on this 

building? 

A I would have to go take the building 

list out to determine who is responsible for this 
specific building. 

Q Do you have the thing set up on a 

regional basis? 

A I have it set up on a building basis 

depending upon the individual's background and associ¬ 
ation and, perhaps, the tenant, and try to have multi¬ 
occupants, the same company that occupied several 
locations, handled by the same individual. 

MR. BOOTH: Would you mind asking 

counsel to step back. I can't see the witness I 
or Court. 

T!!l RLFEREE: Why don't you ask him. 

MR. MARGOLIS: I think, Your Honor, 
they shouldn't load up the whole table. 

THE REFEREE: Mr. Margolis, Mr. Zimmer- 
wan is handling this. I think we are going 
well beyond the direct. A lot of this goes to 


i 







1 !j 

the testimony that Mr. Guy will give. 

MR. SANDLER: We discussed this with 
Mr. Zimmerman yesterday. Mr. Guy said he had 
to leave on a maintenance problem. I would 
have kept him here if I thought - - 

THE REFEREE: I do think, Mr. Zimmerman, 


8 | 

a lot 

of what you now seek to elicit will 

9 

N 

probably, after my sitting here on many of 

10 

these 

trials, come from Mr. Guy. I will allow 

H ! 

you a 

little more latitude. 

12 ! 

»' 


MR. ZIMMERMAN: This gentleman is in 

1 . 

13 

charge 

of sales. 

14 

Q 

Mr. Flanagan, have you visited this 

15 

premises lately? 

16 ■ 

A 

I was in Miami in the late spring. 

17 

It 


THE REFEREE: Late spring of last year? 

16 


THE WITNESS: ’73. 

19 ! 


THE REFEREE: Nine or ten months ago? 

20 


THE WITNESS: Yes. 

21 

Q 

Did you personally visit these premises? 

22 

A 

Yes. 

23 


MR. ZIMMERMAN: Your Honor, I hesitate 


2, to close my cross unless I can find out the 

25 identity of the individual who has been handl* 




| 

I 






L « 

in* the direct conununications with the sub¬ 
tenant because I think that information is 

e 

pertinent to this case and I would like to 
have him identified. 

TJir REIERi.E: Off the record, 
(discussion off the record.) 

TKI. REFLREL: Can you give him the 
information so when we come hack on the 
adjourned date, he will have it? 

MR. SANDLER: There is only one sub¬ 
lease. ;v e win bring the sub-lease to court. 
THE REFEREE: The sub-lease or the 

person? 

MR. SANDLER: Do you want the person 
who took the information from the sub-lease 
and put it on that card? 

THE REFEREE: What is it you want? 

MR. ZIMMERMAN: I want the individual 
who reported to Mr. Flanagan about the reason 
why this sub-tenant is not raying his rent. 

THr. REFEREE: Who was it who told you 
why he was not paying? 

Tilt WITNESS: One of three people. 

THE WITNESS: Give the names. 





3 


^ 20 

Tlir. WITNESS: Kevin Conway, Bob Hirsch 


H 

3 *i 


4 

5 


7 

3 

9 

10 


n j| 

12 


33 


16 


1 ! 


1> 


l r ' 


20 

7 


22 



1 • 


or Bob Landry. 

THE REFEREE: Do you want then all 

hero? 

MR. ZIMMERMAN: Just the one that gave 
him the information. 

THE REFEREE: Do you know? 

THE WITNESS: I have the list at the 

office. 

THE REFEREE: Secure for yourself the 
information and make that information known 
to Mr. Blum and arrange to have that fellow 
here on the adjourned date. 

MR. BLUM: Yes. 

THE REFEREE: I am going to defer the 
cross-examination. Whether it’s probative 
we will see at that time. I am not at this 
time going to rule. 

We will continue the examination, Mr. 
Flanagan, on the return date. 

THE WITNESS: Yes, sir. 
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THE REFEREE: Now, 
we had tried some of this 
MR. SANDLER: Yes, 


I have a recollection 
case previously? 
in Miami Number 7. 


25 


The landlord's case in Miami Number 7 consist* 
ed of the filing of the request for admissions, 
answer to the request for admissions. I put 
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Mr. Flanagan on and he testified on direct. 


Mr. Zimmerman coamenced his cross-exam- 
ination and he never finished, and it was put 
over. 

TJIfc REFEREE: We will take them in any 
order you want. Why don’t we finish the one 
we began so that the record will be coherent 
on an appeal. 

We are dealing with Miami Number 77 

MR. ZIMMERMAN: Right. 

TiiE REFEREE: We haven't done Buffalo 
Number 2 or Coluabus Number 27 

MR. ZIMMERMAN: Right. 

MURRAY GUY, having been duly sworn by 

Honorable Roy Babitt. was examined and testi¬ 
fied as follows: 

THE REFPREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Murray Guy, 74 Briar Brae 
Road, Stamford, Connecticut. 

DIRECT-EXAMINATION BY MR. SANDLER: 


Q 


Mr. Guy, are you presently employed 



1 


by the receiver? 
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A Yes. 

Q In what capacity? 

A I manage the engineering, construction 

and maintenance program. 


Q Prior to being employed by the receiver, 

were you employed in a similar capacity by the debtor? 

A Yes. 

Q Would, you state your educational and 

professional background? 

A Enginneering graduate; I spent sixteen 

years in engineering and construction and I was a 
project manager with Pittsburgh Plate Glass Company; 

I spent one year as a consultant with Albert C. Martin 
5 Associates of Los Angeles, and that is an architectu* 
ral and engineering firm; I have spent the best part of 
a year with D. H. Overmyer and have been responsible 
for their engineering, development, design, construe* 
tion and maintenance programs, international and 
domestic. 

Q Is your present duty the supervision of 

maintenance and repairs at the Overmyer warehouses? 

A Yes. 

Q In that capacity, have you developed 
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a cost factor for the average cost of maintaining the 
warehouses in a state of repair with regard to routine 

maintenance ? 

A Yes. That figure is budgeted at two 

'cents per square foot. 

I 

THF RI FEREE :That' s nationwide on all of 
the footage of this company? 

THi: WITNESS: Yes. 

Witn regard to Miami Nun ber 7, are you 
familiar with the present condition of that building? 

A Yes. 

< i)oes that building presently require 

any work which is not routine, in other words, which 

would not be included in the two cent per square foot 
average ? 

A No. It requires some repairs but it 

falls within that budget. 

When was the last tine you were at the 

premises, when you inspected the Miami Number 7 ware¬ 
house? 

A Wednesday of last week. 

MR. SANULFR: No further questions. 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 

M r. Cuy, what do you define as routine 
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Maintenance? 

A Repairs of a Minor nature; let’s say a 

job that wouldn’t take over two or three days to do. 
Typical, is a door repaii, patching of roofs, replace¬ 
ment of a leader, or patching of a gutter, breakage of 
windows, adjustment of dock bumpers, minor jobs. 

Q Do you put a dollar classification on 

minor jobs or routine maintenance? 

THE REFEREE: You mean generally? 

MR. ZIMMERMAN: Yes. 

THE REFEREE: I think that is entirely 
too broad. Ask him specifically what minor 
jobs. 

How can he tell you? Mfhat is Minor in 
one place might be fifteen hundred dollars sons 
other place. This record is going to lc^V 
idiotic. 

Q Mr. Guy, would a job that costs five 

thousand dollars be classified as a routine Maintenance 
job? 


THE REFEREE: A single job? 

No, we would probably consider that a 


major repair. 
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THE REFEREE: How about a handful of 
job* in one premises that might aggregate five 
thousand dollars - - gutters, landscaping, 
paving, some roof work? 

THE WITNESS: If I looked at them and 
they exceeded appropriate for the annual expen¬ 
diture of twenty-five hundred dollars, we 
would have to consider that abnormal. 

If one review showed we were going to 
use all our monies in the next two weeks, then 
I would nave asked for additional monies to 
support that building. 

THE REFEREE: Is it possible, though, 
you might use monies for one building that you 
take from two others that don't need it out of 
that budget? 

THE WITNESS: In fact, in Miami, we 
consider five buildings. There is one, two, 
three, seven and ninety-nine in taat city. 

We are looking to spend twelve thousand dollars 
to fifteen thousand dollars annually. 

THE REFEREE: On the five buildings? 

THE WITNESS: Yes. It's possible that 
oight thousand dollars or nine thousand 
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dollars may have gone into one building and 

next to nothing on another. 

Q Does Overmyer have a maintenance 

employee in Miami? 

A None presently, currently, no. 

Q Did it have one in the past? 

A We handled Miami out of Tampa. 

Q How many properties were in Tampa? 

A I think two. 

Q ,'ow many men did you have on your main¬ 

tenance staff for Tampa-Miami? 

A We had two people working out of Miami. 

They handled Orlando and went up to Georgia. 

Q What kind of salaries did those gentle¬ 

men get? 

MR. SANDLER: Objection as to relevancy. 

THE REFEREE: Overruled. 

A I would say an average salary of twelve 

thousand dollars for that - - or, fourteen thousand 
dollara a year. 

Q Apiece? 

A Yes. 

Q Do you have any idea of what kind of 

transportation expenses they incurred running betwer 
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Miami, Tampa, Orlando and Georgia in a given year? 

A If you are really interested in all 

those, I will tell you exactly if it’s significant. 

I have all the budgeted figures and I will tell you when 
you go back to those particular buildings, it was very 
small. They are annual salaries. 

They spent the best part of three or 
four months in Chicago last year. That deteriorated 
tieir salaries to a smaller amount. 


The two men in question out of Tanpa, 
one guy including expenses made twelve hundred sixty 
dollars a month. 

Q bhen you say "including expenses," what 

does that mean? 

A That means per diem of seven dollars 

fifty cents a day for him to do what he wants with that 

plus we> would Pick up air transportation if he had to 
fly. 


Q Do you know if they flew between these 

places or drove? 

A They didn't fly. 

How far is it between Miami and Tampa? 

A I don't know. 

How far is it between Miami and Orlando? 


Q 
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A I don't know. 

i Q How far is it between Miami and Gaorgia? 

4 

A I don't know. 

5 ! 

THE REFEREE: What is the point, Mr. 
Zimmerman? 

1 • 

MR. ZIMMERMAN: The point is there has 
to be something for air transportation involved! 
9 here. The shortest distance is between Miami 


10 

{ 

and Orlando - - 

1 

" 1 ! 

THE REFEREE: Let’s get to these parti¬ 

i2 i 

cular properties. I am no longer interested 

13 

in generalities in the 

operation. Let's get 

14 

to your property. 


15 

MR. ZIMMERMAN: 

I am. 

• 

16 || 

THE REFEREE: I 

want to know what re- 

IV 

pairs have to be done. 

when they will be done. 

1« 

what they cost. 

i 

.9 i| 

Q Mr. Guy, what repairs have to be done 

20 

j| 

to the Miami property? 


21 

A Number 7? 

t 

22 

Q Number 7. 


‘1 

23 

A Currently? 


^4 

t| 

Q Yes. 


25 

A On the basis of 

the major complaint that 






I heard, which was in reference to the roof - - let me 
cover the other items first. I found that one dock 
bumper needed replacement; one door panel has fork 
truck damage which would be the responsibility of the 
sub-tenant; there are two areas in the paving that 
should be patched. The areas are, maybe, four foot by 
six foot in one area and two foot by four foot in 
another area. 

There are three leaders that have been 
crushed by trucks. This is always a debatable thing, 
who pays for that, the tenant or the landlord - - the 
lessee - - ourselves. One man door does need to be 
repaired. That's been hit by a fork truck. 

There is very minor beautification work 
but we might consider some work in fixing up the 
shrubbery around the office. Beyond that I physically 
inspected the roof thoroughly and investigated previ¬ 
ous repairs with the roof, discussed the entire roof 
situation with a fellow by the name of Stanley Stein- 
metz (phonetics), the traffic manager for General 
Wholesale. 

Mr. Steinmetz informed me that for a 
couple of years they never had any leaks in sections 
A and B of the building from the time after they «nv*H 






i! 


i 

1 



L 32 

2 

in. I 

believe 

they have been there a number of years, 

3 ! 

maybe 

1 

six years. 

4 1 



MR. SANDLER: For purposes of clarifica- 

5 !' 


tion, 

there is a single sub-tenant which 

6 j! 


occupies this entire building. Mr. Steinmetz 

7 |! 


works 

for that tenant. 

8 


Q 

Can I interrupt here a second, Mr. Guy. 

9 ,i 

Do you 

know how old this building is? 

I 

1; 

io ;i 


A 

I can look that up - - no, I don't 

11 : 

exactly know. 

1 

12 



MR. SANDLER: Would you continue your 

13 


an swot 

, please. 

i 

H 


A 

I think he is referring to the thing 


< 5 that maybe, six years exceeds the life of a building, 

lo 1 an not so sure. I understood the guy to say he had 

I? been there for six years. 

!i i 

THE REFEREE: Even if it exceeds the 

|| 

19 life of the building, if the roof is in good 

V condition and there is no need of any repairs, 

I 

and if the roof doesn't leak - - 
H THE WITNESS: He is the original tenant 

23 ! 411(1 had never observed leaks in sections A 

; ! I 

, and B. 

*. T 

ii 

2S Q How many sections are there, three? 
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^ There is eighty thousand square feet 

and he never had leaks in that. The forty thousand 
feet in question that has leaked in the past, in 
September 1972, that roof, the whole corner, was blown 
out and we put about eight thousand dollars or nine 
thousand dollars of repair into an area of fifty feet 
by sixty feet. 

Since that time there has been occasions 
of leaks in that section and it was obvious and I 
could see the stains on the floors, and reported damage 
to property and an office were given to me by Mr. 

Stelnmett and 1 would have to say what he told me was 
probably correct. 

Q How much damage did Mr. Steinmetz 

report ? 

A In dollars, nothing. He said they had 

on occasion had to have crews work overtime and move 
the stock hack away from this particular area, and 
there was floodinr in the advertising manager’s office 
to the point where materials in his file cabinets 
had been wet one time. 

At the present time he has been put to 
. hardship of moving stock back approximately „i n . t0 
ten feet away fromthe door walls In that area and 





1 


store only pallets there because he does not want to 
be subject to additional material damage. 

However, there has been no leaks in 
that building lately. 

Q Mr. Guy, are you aware whether there 

has been any heavy rainfall in the Miami area lately? 


A 


Yes. There has not. I discussed with 


the roofer 


I went up and made my own evaluation 


and reports there. Then I talked with the roofer and 


f 


I 


my evaluation was there was one additional area that 
could appear to still cause leaks and that's an exter¬ 


nal bubble on the roof and, also, an area where the 
roofing is not attached to the flasher. 


0 Would you explain that, please, Mr. Guy? 

A When you blow the comer of the roof 

off like that, you get air between the cellotherm 
Insulation and decking and when the roof goes down, 
it's like trapping a bubblo in there. 

If they seal the roof right, you don't 
have that but sometimes you might have a bubble back 
there and there is no way for the air to get out unless 
it penetrates through your asphalt roofing, et cetera. 

I observed a crown in the roof, a small 
crown in the roof, that you could move with your feet. 






’* y0U W * lk * d b,hl " d 1* would K „ down th . roof 
» littl. bit. That's bed. When l talked t0 th# 
roof.T, 1 told hi. there were two other ere., thet 
should be repelred whether It leaked or not. 

He . lr ..d but he ,. id hi. Instruction. 
«.r. to »k. it weter-tltht snd he fit he elr.edy 

!..« don. thet. I told him let's put the roof down 
solid - - 

THE REFEREE: Rewove the bubbler 

the WITNESS: And seel th. ere. .11 

•lont th. flashing. , 0 thet aeyb. rein wouldn' 

cow. In. but there 1. . possibility. 

0 When we, roof repelred l.,t on the 
property? 

a Monday Of Let week - - „ 0 , Mond.y et 

last week he went purely to Inspect. I think then 
•t your client's request. 

9 When we, the Let tlw. he ectu.lly did 

repeiri to the roofT 

a He hsd been up there four tines 1„ the 

l..t elx weeks. Meyb. it we. ten dey, sh.ed of thet. 

He ..Id to hi. best recollection he didn't h.v. the 

roofer there. i t wee e week ago Wednesday. Thet would 
have been a week before I 


got there. 
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Q Do you know whether he did repair work 

when he was up there? 

A You have to understand these guys. 

They work these jobs in as a fill-in when they have 
two hours at the end of a day - - they run and put a 
ladder up and do a little work. 

He had four areas that he felt needed 
to be done. He had been back to wo^k at them on four 
different occasions and accumulated only an expense 
of three hundred fifty dollars, to do that, so I have 
to believe that - - well, I could see where ht worked 
and he is trying to secure a leak that you can't see 
and it's not the easiest thing to do. 

Q What do you estimate as the total 
expense to make this roof water-tight? 

A I have a firm price from the gentleman 

for seven hundred fifty dollars. 

Q How many hours work do you think it 

will entail? 

A That will be a three-man crew. It 

would take them not over three days. 

Q What do you mean by "three days"? 

Would you be more precise? 


A 


That's twenty-four hours 
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4 

5 Ij 


11 


13 


• < 




2 X 


^ Twenty-four? 

A Crew hours. 

^ Tinea three? s SVAntv * 

T’two men hours, 

i* that what you mean? 

«R. SANDLER: I object. ^ 

rou don't work two„,y. four hou „ . ^ 

nn REFEREE: No on. ,. ld th „. ^ 

•iffht hours a dav f rt - *v 

y for throe non. th.f, tw.n, 

1 ti ’ e, thr « «• ••vonty-two. 

" U your oxp.ct.tlon .hot i, would 

th,t * m ° Unt ° f tl«. aoro or 

"" WITNESS: Th.f, .bout rl,ht. 

™ RBrcRES! "<* * b °ut th. price of 
t,n d ° UarS “ hour *•» ‘hi. Motion. ln 

this t)r P® °f situation? 

"truss, . ,, tnn 

overhead. 

Q The overhead cost is what? 

A "*at anybody charts. 

^ What about materials? 

kind / ^ «" -*r ln.i m « t .n« f„ 

Kind of repair. 

Q ’* »• R 0 ln s to Ruarontee hi, r.p.irT 
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A Nobody guarantees a patch job on a 

roof. You can't get a bond for patching. 

Q In other words, you can't be sure that 

this seven hundred fifty dollar repair is going to 
prevent the leaks? 

A I can be sure if it does not I will fix 

it again until it does. 

Q What is it going to cost to remove this 

external bubble? 

A That's in the price. 

Q That's in that price? 

A That's in the price* fixing the bubble 

and putting more dead level on the roof, which is 
adhesive. 


16 

Q 

What repairs have been done to this 

17 

i 

property in 

the past? Major repairs. 

16 1 

I 

* 

Minimal. 

t 

19 Q 

Minimal? 

20 , 

1 

A 

This really is a good building, in very 

21 

;aod shape. 

1 

22 ' 

Q 

How much is it going to cost to do these 

23 ‘ 

other minor 

1 

repairs, the dock bumpers, leaders, paving. 

: 

et cetera? 


25 

A 

Six hundred dollars. 












TOP- RTFERF.E: In other words, we can 

thU bulldln * *« «»<>■* »».p 8 for , oa „ h . r . 
in th. vicinity of fif t ,e n hundred to , Urj 

is that what you are saying? 

TOE WITNESS: Yes. 

TOE REFEREE: The roof and all? 

TOE WITNESS: Yes. 


ing? 


KFnR£E: thet include p.l nt . 


THE WITNESS: No .. 

w painting is required. 

the REFEREE: I„ any event, that would 

ln y ° Ur 1 * r « e »“<«*•. thi. allocation? 
the WITNESS: That"a right. 

MR. ZIMMERMAN: No further nation.. 
MR. SANDIER: Thank you, Mr. Guy. 

THE WITNESS: I would a.y - . 

MR. ZIMMERMAN: No further queatlona. 
THE WITNESS: We will f fl th . roof , nd 
it won't leak anymore. 

THE REFEREE: Thank you. I hop. you 

w ill. I suspect you will* in •_ 

y win, in any event, I will 

direct you will. 

MR. SANDLER: If YoU r Honor pi..,., when 


the 
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THE REFEREE: Is that the testimony on 
Miaul Number 7? 

MR. SANDLER: When this first commenced 
Mr. Flanagan testified he had been advised by 
an attorney then, at the Overmyer office, Mr. 
Iiirsch, about the sub-tenant's unwillingness 
to pay the rent at which time Mr. Zimmerman 
requested Mr. Hirsch be produced. 

Over our objection he has been produced. 
Did Mr. Zimmerman want to call hin as his 
witness? 

THE REFEREE: Is he here? 

MR. SANDLER: Yes. 

THE REFEREE: Where did Mr. Hirsch come 

from? 

MR. SANDLER: He works in the Overmyer 

office. 

THE REFEREE: Are you going to finish 
your examination? 

MR. ZIMMERMAN: I first wanted to put 
Mr. Flanagan back on the stand ard finish 
my cross-examination. He has been previously 
sworn. 


THE REFEREE: Not only once but thirty 
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S A M U K L H. F! AWAr*A»t 

rLANAGAN, recalled as a 

witness, having been previously duly sworn, 
was examined and testified further as follows: 


RB-CROSS-LXAMINATICW OF MR. FLANAGAN BY MR. ZIMMERMAN: 

Q Mr. Flanagan, do you have your documents 

on this Miami Number 7 warehouse with you? 

A I don't have the lease documents. 

The documents that you testified from at 
the last hearing? 

A Yes. 

° Coul,i > , ' ,u “* whet the per square 

foot cost of this building is from those documents? 

A The rent is eleven thousand one hundred 

two dollars; the escrow for taxes is fourteen hundred 
forty dollars; which is , total of twelve thousand 
five hundred forty-two dollars. 

It's a one hundred twenty thousand foot 
building or one hundred twenty-one thousand, two 

hundred fifty f.. t , S o if, rated at tan cant, par 
square foot per month. 


How much is that per annum? 

It would be one dollar twenty cents per 


square foot per annum, I believe. 





1 ! 

2 

L « 

Q Mr. Flanagan, have you asceitained 


3 

who it was who advised you why the sub-tenant wasn't 


4 

paying his rent? 

. 

• 

5 ! 

A Yes. 


6 ! 

Q Who was that? 


7 

A Bob llirsch. 


.! 

MR. ZIMMERMAN: No further questions. 


9 

THE REFEREE: Sandler? 


10 

MR, SANDLER: No questions. 


11 

THE REFEREE: You are calling Mr. Hirsch 


12 ! 

as your witness? 


13 

MR. ZIMMERMAN: I request that the 


14 

Court call hia. 


15 

THE REFEREE: I call no witnesses. Are 


16 ! 

! 

you calling Mr. Hirsch as your witness? 


17 : 

MR. ZIMMERMAN: I an calling Mr. Hirsch. 

■ 


16 

r 



19 1 

ROBERT HIRSCH, having been duly sworn by 


20 

• 1 

Honorable Roy Babitt, was examined and testified 


21 1 

i 

22 

as follows: 

1 


23 

% 

THE REFEREE: Please give your full naae 


24 

and hoae address to the reporter. 

! 


t 25 THE WITNESS: Robert Hirsch, 16 West 



* / V 








i 43 



6 


7 


6 


9 

1C 



’ 5 

■t 

1 . 
16 
19 


21 


24 


68th Street, New York City. 

DIRECT-EXAMINATION BY MR. ZIMMERMAN: 

Mr. Hirsch, did you have a conversation 
with Mr. Flanagan regarding the reasons, the purported 
reasons, why the sub-tenant in Miami Number 7 was not 
paying his rent? 

A Yes, I did. 

Q What did you tell Mr. Planagan7 

A I told him what I ascertained by a 
phone call to the sub-tenant and then the sub-tenant 
referred me to his attorney in Boston, one Mr. Barry 
Rosenthal. 

Q Whe.t did the sub-tenant say to you? 

A He said that this natter is being 

handled "by ny attorney tn Beaton." I a. attorney, 
also. 

I didn't proceed to ask hie any anre 
questions except to get the phone nunher of Mr. 
Rosenthal in Boston. 

Q Who did you speak to in Plorida? 

A Somebody in the accounts payables 

department. Even after he gave me Mr. Rosenthal's 
name I didn’t bother to take his name down. 

Had you had any other contacts with 


25 


Q 
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Florida regarding this property? 


Did you receive any letters from Florida 


regarding this property? 

A Me personally? 


Yes. 


A I am sure there are a lot of letters 

that came in on all these properties. I didn't per¬ 
sonally see them. 

i 

Q How did you come to he making contact 

with the sub-tenant on this property? 

A I was hired to make phone calls with 

regard to collections. 

| 

Q Did you have a file that you studied? 

I 

A I saw they were a sole tenant, a big 

i 

tenant, and hadn't paid December's and January's rent 
which is what the receiver was interestod in collecting. 

Q There was no correspondence in that j 

file to indicate any reason why they might not collect j 


A I just looked at our own files that 

the receiver had established on each site. I went 
through them and saw there was a large outstanding 
amount and one tenant, and it seemed to be one call 






right away to find </ut why they weren’t paying. 
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that file? 


Was there any correspondence kept in 


° Was that unusual or are all of the 

receiver's files on properties without correspondence 
relative thereto? 

A hell, tMs file was not really the 

receiver’s file. i t . s the receiver’s filft but it , # 

for collection purposes. 

You have duplicate copies of the invoic- 
O. that went out. The Idea wa, to keep then a. atrict 
as possible so you can find out who owes what. 

Then you spoke to an attorney in Boston, 


is that correct? 


That's correct. 


Q What did you say to this attorney? 

A I asked him why - - I told him who I 

was and asked him why his client was not making rental 
payments. 

Q What was his answer? 

A Well, he spoke of the fact there was 

a leaky roof but he said that the main reason that ha 
wasn't making payments was - - i talked to him about 
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fixing the roof but he said even if we do fix the 
roof the landlord has stated - - he said they were 
not going to pay us until this natter is resolved. 

That was his answer. 

Subsequently, if I nay continue, you 
presented us with a letter, I believe on February Sth 
or February 6th, directing the tenant to pay and you 
nailed it to GWS. I called Mr. Rosenthal last week, 

as soon as that letter was sent out, but he wasn't in. 
I talked to hin yesterday. 

He said he is going to call his client 
to see if, in fact, he received that letter and we can 
talk in connection with the roof being fixed. He said 
he will direct hin to pay us as soon as we resolve 
the roof. 

MR. ZIMMERMAN: No further questions. 
MR. SANDLER: No questions, thank you. 
THE REFEREE: Are you finished, Mr. 
ZinmernanT 

MR. ZIMMERMAN: Finished on this one. 
THE REFEREE: Thank you, gentlemen. 



Decision reserved 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the M attcr 
of 

D. H. OVERMYBR COMPANY INC. 

> 

Debtor. 


no 75 B 1134 


United Statei Court Home 
Foley Square, New York. N.Y 


January 25, 1974 
10:00 o'clock a.a. 


LANDLORD'S MOTION FOR POSSESSION 
(614 COMPANY - NICKERSON, KRAMER, 
LOWENSTBIN. MESSER 4 KANIN, ESOS.) 

-j 

Before: 


HON. ROY BAB ITT, 

Referee In Bankruptcy 


BARRY W. RAYVIO 

Official Court Re|Hirtcr 
I S CourthmiM- (R 230) 

F '*'V s <l'i«ro, New York N Y 10007 






n 


APPEARANCES: 


6 li 


7 


K t! 

• I 

10 •) 

11 !i 

12 

i' 'I 
ij 

14 

15 

16 ! 


»II 


16 

IS’ 


2i i : ; 


22 ;; 


2 > 


/■i 


25 




NICKERSON, KRAMER, LOWBNSTEIN, NESSEN 4 
KAMIN, ESQS. 

Attorneys for the Applicant 
919 Third Avenue 
New York, New York 

BY: HAROLD WEINBERGER, ESQ., Of Counsel 


LEVY, LEVY 4 RUBACK, BSQS. 

Attorneys for the Debtor 

22S Broadway 

New York, New York 

BY: GARY BLUM, ESQ., Of Counsel 

-and- 

BERTRAM F. LIFLAND, E3Q., Of Counsal 


BOOTH, LIPTON 4 LIPTON, ESQS. 

Attorneys for the Receiver 
292 Madison Avenue 
New York, New York 

BY: EDGAR H. BOOTH, ESQ., Of Counsel 

-and- 

WILL B. SANDLER, ESQ., Of Counsel 
•and* 

MICHAEL KLEINERMAN, ESQ., Of Counsel 


MR. DANIEL H. OVBRMYER, 

President of the Debtor 


PROCEEDINGS 

THE REFEREE: This is the ten o'clock 
Nickerson, Kramer matter, Minneapolis Number 





4; this Is the 614 Coepany? 


MR. SANDLER: Yea. 

| 

THE REFEREE: We have an answer here 
fr<m - - one order was signed in this, wasn't 
thereT 


MR. WEINBERGER: You vacated it. Your 

Honor. 

i 

MR. SANDLER: That's the one where we 
■owed to vacate the consent. 

THE REFEREE: We have an affidavit of 
Mr. Weinberger and we have a response by the 


debtor in support of the application by the 

* 

receiver, and I have the answer - - where is 
the answer? 

MR. WEINBERGER: It's attached, I 


believe. 

MR. BOOTH: Why don't we proceed on 
the besis of the original papers, the orig- 

| 

inal application, and the answer? 

MR. LIFLAND: Your Honor signed an 
order deenlng that to be the original answer 
but I don’t see the order with these papers. 

MR. WEINBERGER: Your Honor, just to 
complete the record of the papers, there 




have been submitted - - I submitted a memo¬ 
randum of lav last week and I believe you 
put it with - - 

THE REFEREE: It goes to the termina¬ 
tion T 

! 

MR. WEINBERGER: And possession. 

THB RBFFREE: I put them altogether. 

MR. WEINBERGER: If there is a response 
on the part of the receiver, I would like to 
get it. 

MR. SANDLER: If Your Honor please, 
we have agreed to stipulate, on connection 

I 

with the landlord's case, the existence of 
the lease; that an act of bankruptcy as de¬ 
fined in the lease occurred in tkise proceed- j 
ings; and that a bankruptcy notice of termi- 
nation was sent by the landlord to the 
debtor. 

THE REFEREE: When was it sent, after 
the pstlticn was filed? 

MR. WEINBERGER: Novesiber 27th. 

THE REFEREE: I had an order to show 
cause by the receiver where I granted the 
order to vacate. That order was signed? 





MR. SANDLER: Yes, *ir. 

THE REFEREE: Whet I really have nov 
before u is the order to show cause brought 
on by the 614 Company filed December 6th and 
adjourned from time to time? 

MR. WEINBERGER: That is correct, yes, 

sir. 

THE REPEREE: Go ahead. 

MR. WEINBERGER: On the basis of the 
stipulation I would move to strike the third 

, 

affirmative defense in the answer. 

THE REFEREE: Let me ask this question, 
are you putting in proof on the issue of 
another breach! 

MR. WEINBERGER: No, not on the issue 
of other breach. 

THE REFEREE: Por example, nonpay¬ 
ment! 

MR. WEINBERGER: Non-payment will 
only go to the question of the conditions 
which this Court may find must be met before 
It can Invoke any doctrine of non-termina¬ 
tion. 

a | 

THE REFEREE: Let me look at the third 







defenso which you speak to. I would say 
that tha third dafansa haa now becone noot. 

NR. SANDLER: What was tha data of 
your noticaf 

MR. WEIN1ERGER: Tha data was November 

27th. 

NR. SANDLER; At that tine, it was 
premature. 

Wa will withdraw tha third affirmative 
dafansa froa tha answar, in an affort to 
axpadita thasa proceedings. 

MR. WEINBERGER: Tha othar point I 
would lika to aaka sura of is whathar the 
stipulation which wa ara putting on tha 
racord with raspact to tha laasa, is a stip¬ 
ulation that that laaaa attached to tha 
patitlon is tha laasa in question rather 
than there exists a laasa. Wa oil know that 

m m 

THE REFEREE: This is tha Edina Nuaber 
4 property? 

MR. WEINBERGER: Yes. 

THE RBFBREH: A laasa of January 27th, 


19697 
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MR. WEINBERGER: Ye*. 

THE REFEREE: I didr't understand 
Mr. Sandler would be getting .iver-technical. 

MR. WEINBERGER: I think that is what 
he did intend but I Just wanted to Bake sure 
of that. 

LOWELL J. NOTEBOOM. having been 
duly sworn by Honorable Roy Babitt, was 
exaalned and testified as follows: 

: 

! 

I 

THE REFEREE: Please give your full 
na»e and hone address to the reporter. 

THE WITNESS: Lowell J. Notebooa, and 
*y ho »« address is 11704 Live Oak Drive, 
Minnetonka, Minnesota. 

DIRECT-EXAMINATION BY MR. WEINBERGER: 

j 

Q Mr. Notebooa, can you state what 
connection you have with the petitioner? 

A 1 aa a partner in the law firn of 

Leonard St. Andinard (phonetics) in Minneapolis and 
our office is counsel for the 614 Company, and I have 

I 

personally been responsible for this natter since 

I 

early 1971. 
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a 

Q In your capacity as attomay for tha 

614 Company, hava you ever had occasion to bring any 
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legal actions against tha debtor haraln to racovar 
any rant payments that you claim ware due under tha 
laase which has baan stimulated to ba tha laasa for 

| 

pramisas known by tha debtor as Mlnnaapolis Number 
4T 

A Our office has commenced a total of 

four legal proceedings against D. H. Overmyer Company, 

l 

Inc., tha Minnesota corporation, which is tha tenant 
under tha stipulation. Those actions include three 
what wa call under Minnesota law, fail detainer action 
and there is one civil action for the recovery of 
additional rent that we claim to be due under the 
laasa. 

Q What dll that additional rant consist 

oft 

A Tha additional rent action seeks 

additional rent of attorneys' fees Incurred by tha 
614 Company as a result of tha alleged violations 
of the lease by Overmyer as well as interest for 
lata payments of monthly rentals which is also doe 
under tha leaae. 

Q What were tha amounts claimed in that 






■} I 


•ction? 


A1 9 


/ I 


A It you win permit me to refer to 
the pleadings in , h .t n.tt.r been,, th.t serfon ... 
filtd soae Months ago. 

The balance sought at that tine, as 
reflected in our co.pl.int, included sinty-.i, hun¬ 
ted fifty dollars .. p .r i.,.i f „, , nJ . Ip . n><< 

«<l an additional seven hundred forty-tvo dollars 
and flfty-fiv. cants a, interest for 1st. noni.s . . 
M pajnaents for rent. 

Q Now ' oth#r than the four lawsuits 

WhlCh y ° U «« «>.r. any other 1...1 

•ervice. which you rendered to your client, the 614 
conpeny. with respect to this property .. , result 

of any lata pay»nts or d.f.ult. by the debtor here- 
in? 

**• SANDLER: Does this also go to 
the question of l.g.i f„. „ MitiM 
ran t? 

MR. WEINBERGER: Y es . 

MR. SANDLER: He can Just give us the 

niaaber. 

MR. WEINBERGER: I will short-circuit 
this. I will withdraw that 


question. 







Q Mr. Notebooa, X show you this docu¬ 

ment. Can you toll me what that IsT 

A Tha document you havs h an dad m Is a 

avmmmry which I prepared from tha work records in 
our office reflecting on a day-to-day basis the 
exact services which we rendered and in a large part 
which I personally rendered as a result of Ovevayer's 
violation of the lease over the period of tiae froa 
October, 1970 to Deceaber, 1973. 

MR. BLUM: Objection to the phrase 
"violation of the lease." That's to be 
detenined by this Court. 

THE REFEREE: Overruled. 

MR. SANDLER: May I get a point of 
clarification. Is this testiaony now related 
to additional legal foes in addition to the 
maber that we have already heard testified 
to or is this in support ef the sixty five 
hundred dollarsT 

MR. WEINBERGER: It's in support and 
Includes on there, sees amount which arose 
subsequently to the filing of that lawsuit. 

It is not cunuletive. 

THE REFEREE: Why don't you give us 



the amount. 


MR. SANDLER: I don't think wo nood 
a history. 

MR. WEINBERGER: I am laying a founda- j 
tion for tho document. 

MR. SANDLER: I object to the docu¬ 
ment. Give us the number. 

Q Mr. Noteboom, did you compute the 
amount due for what you claim to be legal fees and 
Interest owing to your client by the debtor? 

A I have done that with respect to 

interest, the amount I earlier stated and sought 
in the lawsuit. That's the amount due. No addition- I 
•1 Interest has accrued since that date. 

With respect to attorneys' fees, the 
document I have in my hand contains on the last two 
pages, a summary of the exact number of hours, the 
hourly rates, and the total amount incurred, includ¬ 
ing disbursements, and that total amounts to, for 
fees and disbursements, through December of 1973, 
not including any amount relating to the bankruptcy 

action itself, seventy-two hundred thirty-four dollars! 
and twenty cents. 

Q The hourly rate you used there, were 
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th*X the normal billing rates for the hour* involved? 

A They were. 

MR. SANDLER: We will concede that. 

MR. WEINBERGER: I will wove to have 
this Introduced. 

MR. SANDLER: I an accepting your 
mabers, in affect. The attorney has testi¬ 
fied he expended approximately seven thousand 
dollars in tine. 

MR. WEINBERGER: I nova to- introduce 
this document. 

MR. SANDLER: I object to the intro- 

I 

duction of this in the record. Your Honor. 

There is no reason to have this document 
which night invite an hour of cross-exaialna- 

I 

tion. He hes testified to seven thousand 
dollars in legal services. 

THE REFEREE: Why are you so concerned? 
MR. WEINBERGER: Because this action 
is pending in Minnesota. I an concerned 
at a subsequent tine the debtor will clain 
he doesn't owe any of these fees, that no 
tender has to be nade, and we can't do any¬ 
thing about it because we are stayed in 



Minnesota from proceeding with the action. 

THE REPEREE: It won't be res judicata.i 
HR. SANDLER: What counsel is saying 
is that the leases could not be terminated 

I 

provided we tender the rent arrears. Whether 
legal fees be deemed rent arrears - - 

I 

THE REPEREE: What does the lease 

sayT 

MR. WEINBERGER: Paragraph 3.02 * - 
THE WITNESS: 5.02. 

MR. WEINBERGER: - -provides that legal 
fees Incurred as a result of collection of 
rent and other payments that are in default 
are additional rents under the lease. 

MR. SANDLER: We don't hare to decide 
that now. I think whatever the lease says 
- - this Court has the jurisdiction to deem 
that as additional rent, counselor, and this 

Court certainly has jurisdiction over that 

& 

question. 

MR. WEINBERGER: I understand. 

MR. SANDLER: We intend to await the 
ruling of the Court. We are not challenging 
the number. It's either within the lease or 
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out of tho loot*. I am conceding your num¬ 
ber. 

ME. WEINBERGER: If counsel will con¬ 
cede the number - - 

MR. SANDLER: It's a question of law 
as to whether or not it's additional rent, 
and I an net going to attack the testinony 
of an attorney. 

ME. WEINBERGER: On that stipulation 
I will not introduce the docunent. 

THE REFEREE: Fine. 

MR. WEINBERGER: Similarly, I had 
Intended to introduce demand letters for 
payment of those aawunts. If counsel here 
is conceding that the only question open is 
a question of law whether these amounts, as 
the testimony has indicated, are additional 
rents under the lease, I won't do that. 

THE REFEREE: They do owe rent, don't 

theyf 

MR. WEINBERGER: Basic rent in this 
is not owed. 

THE REFEREE: There are really two 
questions here, whether or not there's been 
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» breach of the lease for non-peyment of tho 



3 

logal foot which you aay is rant and whathar 


• 
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thara has baan a termination on the basis of 



ii 
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the bankruptcy clause. 

1 


' ! 

MR. WEINBERGER: The second question 




correct. *e did not exercise any termina¬ 

1 


t; 

tion predicated on the non-payment of rent. 



c 

This question of non-payment of addi- ! 


» • 

l 

tional rent goes if Your Honor feels Judge 


r >• 

i: 

| 

Judd's opinion applies here. One of the 

1 

conditions of the opinion is the full tender 

• • 



THE REFEREE: The question is whether 



i 

the lawyers' fees in connection with arrear¬ 



i 

i i 

ages and problems under the lease constitutes 



1 i 

rent under the pledge of the lease. 




MR. WEINBERGER: That is correct. 



‘i 

i* 'i 

THE REFEREE: And, therefore, within 



ic ‘ 

the meaning of Judge Judd's ruling of the 




meaning of tender. 


• 

1 ' t 

ii 

i? j! 

MR. SANDLER: We agree with counsel. 

If this Court were to sustain Jud*e Judd's 




we would happily tender. 
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MR. WEINBERGER: Needless to say. 
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my brief will clearly indicate our view that 
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that is totally irrelevant. 

THE REFEREE: Is Judge Judd's decision 
reported? The last xerox copy given to me 
is missing. 



MR. BLUM: It's a full reporting in 


CCll. 


MR. WEINBERGER: Just to make the 

I 

record clear, can I deem marked as an exhibit 
my exhibits to the petition which constitute 
the lease and termination notice? 

MR. SANDLER: No objection. 

THE REFEREE: That's Exhibit "B”, 
which is the lease and the November 27th, 

1973 letter? 

MR. WEINBERGER: That is correct. 

Your Honor. 


THE REFEREE: I will consider it as 
a record before me attached to the papers 
duly filed before me and, therefore, consider 
it deemed in evidence and it is certainly 
before me as a part of the record. 

Q Mr. Noteboom, I show you t.iese docu¬ 

ments. Can you please tell me what they are? 






A The docuaents you haw handed ae are 
both an original and a copy of a letter of Oeceabtr 
20th, 1973, directed to ay client, the original 
directed to the 614 Coapany itself and forwarded to 
ae, the copy referred directly by »e. 

The letter la froa USCO Services, 
the sub-tenant, of one-third of the space in 
Minneapolis Warehouse Nuaber 4, the one-third being 
approxlaately forty thousand square feet, tnd this 
filing the 614 Coapany notice of USCO's 
vacator of the lease. 

MR. SANDLER: I object to the intro¬ 
duction of that letter. 

MR. BLUM: The debtor joins in the 
objection as a hearsay document. 

THE REFEREE: Sustained. 

THE WITNESS: It was received by ae 
in the ordinary course of business. 

MR. WEINBERGER: That is correct. 

THE REFEREE: I can't cross-exaaine 
the writer. 

MR. WEINBERGER: The only purpose of 
introducing it is to prove that the letter 
was sent and received, not the truth of the 
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statements contained In the letter. 

THE REFEREE: In other words, if I 
receive this letter for the limited purpose 
of the fact that it was sent, apparently in 
due course and received in due course * - 

I 

MR. SANDLER: Then what relevance does 
it haveT 

THE REFEREE: This is not as to the 
truth of the intention to vacate the premises? 

MR. WEINBERGER: That is correct. 

THE REFEREE: What is the importance? 

MR. WEINBERGER: The only relevance 
in that regard. Your Honor, would be that at 
least the petitioner here has received that 
notice. I request it be put in the record 
for that limited purpose. 

THE REFEREE: Since it's that neutral, 
let's put it in. 

MR. SANDLER: On that point, we 
reiterate again, we deem it irrelevant, Your 

I 

Honor. 

However, the application by the land¬ 
lord itself said that this particular sub¬ 
tenant, USCO, intends to vacate and that the 
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two remaining sub-tenants - - thero were 

l 

three original ones - - the two remaining 
sub-tenants have agreed to take over the 
space of USCO. This is tho landlord's sworn 
application. 

I 

Now, in considering that, it seems 
this has no relevance even if they did vacate 
the premisos. 

THH REFEREE: The premises are going 
to be occupied? 

i 

MR. WEINBERGER: Is - - Your Honor, 
if that is the basis of the objection, I will 
clarify that right now. 

I 

THE REFEREE: Yes. 

Q Mr. Noteboom, in December of 1973, 

did you receive any indication from any of the other 
sub-tenants of the premises that they might be 
interested in taking over additional space within 
the premises? 

A I personally, in my capacity as 

attorney, had been tending to that. The president 
of the 614 Company is ill and I hove had responsibil¬ 
ities there that go beyond the normal counsel respon¬ 
sibilities . 
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We did believe in early December that 
the existing sub-tenant, Munsingwear, would take 
over the additional space. Munsingwear has since 
advised me there is not sufficient space to do that 
and there are no longer any plans to do so. 

MR. WEINBERGER: Thank you. 

MR. SANDLER: Your Honor, Control 
Data and Munsingwear have expressed desire 
to execute new leases. 

THE REFEREE: As of this date, of 

I 

your own knowledge, do you know whether or 
not Munsingwear and/or Control Data have 
executed new leasos or have begun to negoti¬ 
ate new leases? 

THE WITNESS: I do know they have not 
and arc not interested. 

THE REFEREE: To your knowledge, is 
that portion of these premises at this 
warehouse formerly occupied by USCO vacant 
now; has USCO vacated? 

THE WITNESS: As of this date, no. 

As of January 31st they indicated they will . 

THE REFEREE: You do not at this 
point know whether any commitments have been 




made for the utilization of that space by 
others ? 

THE WITNESS: I know no such commit* 
raents havo been made and there is nobody in 
the wings to speak of. 

THE REFEREE: Have you drawn any 
papers in connection with your client in 
connection with that portion of the space? 

THE WITNESS: I have not. 

THE REFEREE: I don't think we need 

that. 

MR. WEINBERGER: Fine. I don't see 
the receiver in the courtroom. If he comes 
in between now and the time this case is 
over, I would like to call him as a witness 
simply for the purpose of introducing a 
letter he received to the same affect. 

THE REFEREE: If he has it, he has it 
in his filot and I ara sure Mr. Sandler will 
concade he has it. 

Are you finished? 

MR. WEINBERGER: I am finished. 

MR. SANDLER: I call Mr. Flanagan. 


. 
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SAM H. FLANAGAN, having been duly sworn 
by Honorable Roy Babitt, was examined and 
testified as follows: 
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THE REFEREE: Please give your full 
name and hone address to the reporter. 

THE WITNESS: Sam H. Flanagan, 2 
Chester Road, Darien, Connecticut. 


DIRECT-EXAMINATION BY MR. SANDLER: 


Q Mr. Flanagan, prior to the couraence- 
»ent of these proceedings, were you employed by the 
debtor? 


A Yes. 

Q In what capacity? 

A Divisional manager. 

Q For how many years were you employed 

by the debtor? 

A A little over nine. 

Q Are you presently employed by the 

receiver in the same capacity? 

A Yes. 

Q What do your duties presently consist 

of? 


A 


They presently consist of sales and 
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marketing and collection of rents. 

Q Are records kept by the debtor, now 

the receiver, in the ordinary course of business 
indicating how nuch is collected from sub*tenants 
at the various warehouses? 

A Yes. 

Q Do these records also indicate how 

auch is paid out to landlords for rent and taxes? 

A Yes. 

Q Do you have such a record for 

Minneapolis Number 4? 

A Yes. 

Q Would you tell us what that record 

indicates in terms of collections and payments and 
the differential? 

A It indicates collections of fifteen 

thousand two hundred thirty-seven dollars a month 
and the payments include seventy-six hundred ninety- 
eight dollars in rent and a tax allocation of thirty- 
two hundred fifty-two dollars for a total of ten 
thousand nine hundred fifty dollars which leaves a 
differential of forty-three hundred dollars a month, 
or fifty odd thousand dollars a year. 

MR. SANDLFR: Fifty-one thousand six 





hundred dollars. 


0 Are you familiar with rental conditions 

in the Minneapolis area? 

A Yes. 

Q How would you characterize those con¬ 

ditions? 

MR. Wi:iN’KrRGFR: I an going to object. 
This man lias not been qualified as an expert 
witness. 

I 

THE RFFEREE: Overruled. 

MR. WI.INPT ROT.R: It may be in prior 

I 

proceedings but I haven't beer: here to see 

it. I 

Till; Rf.FLRP.F: I think I have heard 
enough on the basis of his experience with 
this company and - - this area is within 
your region? 

Till; WITNESS: Today it is. 

TUT REFEREE: How long have you had 
connection with this division which includes 
this region? 

THE WITNESS: In Minneapolis, less 
than six months. 

THE REFEREE: What occasions have you 
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had to study the situation in that area, in 
Minneapolis and the neighboring areas? 

THE WITNESS: I have reviewed the 
marketing files with regard to Minneapolis, 
the files maintained on the marketing in 
Minneapolis. In particular, I - - on numerous 
occasions over the months in the past nine 
years, I have had personal relationships 
with Harriet Muller who was a former Overmyer 
employee and has placed most of the tenants 
in the buildings in the Minneapolis market. 

I % 

I have reviewed the files as to the market 
surveys, leases in existence, and have an 
association with the people directly involved. 
That would be the basis upon which I would 
draw my opinion. 

MR. WEINBERGER: The objection is 
withdrawn. 

THE WITNESS: In Minneapolis with 
regard to this building, conditions are good. I 

THE REFEREE: For the rental of this 
kind of utility? 

THE WITNESS: Yes. Generally, the 
marekt is between eleven cents and fifteen 
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cants * square foot a month. Presently this 
building Is running twelve cents. The cost 
is rated at nine cents, so the margin indi¬ 
cates among other things, that this is a 
good rental property. 

MR. SANDLER: If Your Honor please, 
while I know the lease speaks for itself, 

I would like to point out that it - - includ¬ 
ing renewal options, there is a thirty-five 
year term on this lease at a fixed rent for 

I 

fifteen years of that thirty-five years and 
then it reduces from seventy-six hundred 
dollars a month to fifty-six hundred dollars 
a month in the two ten-year renewal periods. 

I have no further questions. 

CROSS-EXAMINATION BY MR. WEINBERGER: 


Q Mr. Flanagan, can you tell me of the 

fifteen thousand two hundred thirty-seven dollars a 
month monthly income that you receive from this 
property, how much of that is allocated to each sub¬ 
tenant in the property? 

A Yes. USCO is fifty-two hundred dollars 

and Munslngwear la five thousand thirty-seven dollars; 
and Control Data Is five thousand dollars. 
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Q Would it be fair to state, Mr. 

Flanagan, that if you only had Munsingwear and 
Control Data in that building, you would no longer 
be making a profit in that building? 

MR. BLUM: Objection, speculative. 

THF REFEREE: Overruled. It's a simple 
matter of arithmetic. 

MR. BLUM: It's a simple matter of 
conjecture; it's a conclusion as to whether 
it would remain empty. 

* ! 

THE REFEREE: Overruled. 

A The Munsingwear and Control Data in¬ 

come is ten thousand thirty-seven dollars and the 
present rent and taxes they pay out is ten thousand 
nine hundred fifty dollars. 

Q So, the answer is there is a nine 

hundred thirteen dollar differential? 

THE REFEREE: If Munsingwear or 
one of these five thousand dollar tenants 
should leave and you should not be able to 
rent that space, there would be a difference 
of five thousand dollars in your computations, 
wouldn't there be? 

THE WITNESS: Yes. 







THE REFEREE: What is the rent roll 
as it sits now? 

THE WITNESS: Fifteen thousand two 
hundred thirty-seven dollars. 

THE REFEREE: If one of these five 
thousand dollar tenants leaves, you are down 
by a third to about ten thousand dollars? 

THE WITNESS: Ten thousand dollars. 

THE REFEREE: What are the costs of 
the operations? 

THE WITNESS: Ten thousand nine hun¬ 
dred dollars. 

THE REFEREE: The break-even point is 
where you have rented about ten thousand 
dollars of space, is that your testimony? 

THE WITNESS: Yes. 

THE REFEREE: Is it within your 
knowledge on this property, likely or unlikel 
to the extent you are able to give me from 
your experience, that you can tell us what 
the prognosis is for rental of the, I would 
assume, one-third of the premises? 

THE WITNESS: The projection would be 
it would be vacant less than three months. 
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Is it your expectation 

3 

i 

1 
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are in that area this 
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would be vacant for 

a resonable period beyond 

5 

i 

i 

the three months? 


6 

!| 

1 

; 

THE WITNESS: 

No, sir. 

7 

li 

THE REFEREE: 

So, it's your testimony 

8 

ij 

that within three months these premises would 

9 

if 

be rented, again assuming one of these 

10 


tenants leaves? 


11 


THE WITNESS: 

Yes. 

12 


THE REFEREE: 

Supposing you were to 

13 


find a tenant who had the particular need of 

14 


the particular space 

in the particular area. 

15 


What is your testimony as to how much of a 

16 


lease could be drawn? 

! 

17 


In other words, it's your testimony 

18 !| 

19 i| 

If 


that the same rental 

could be charged as 


things are presently 

in the market in that 

j| 

20 


area? 


)l 

j 

21 


THE WITNESS: 

Yes. 

| 

22 i ! 


THE REFEREE: 

Is there any possibility 

21 !! 


of betterment? 


24 |j 


THE W ITNESS: 

Yes. 

25 


THE REFEREE: 

On what basis do you come 
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1 

•i 

A 


S | 

9 |i 

i f' 

i ' 

a i 
12 
13 

t 

: 4 


j 2 


17 ! 
lo II 


2 .; 


22 

23 


24 ! 


2? 


to that? 

THE WITNESS: Because the economy 
generally is on the Increase. 

THE REFEREE: The econony is on the 
increase? 

THE WITNESS: Yes. 

THE REFEREE: You couldn't get that 
fron me. In any event, it's your testimony 
certainly if we rent within three months, 
or so, that is the period within which you 
predict the debtor could re-rent for the 
same amount reserved for any of the sub¬ 
tenants under the lease? 

THE WITNESS: Yes. 

Q Mr. Flanagan, I take it fron your 

prior testimony you have no personal familiarity 
with the Minneapolis area? 

MR. SANDLER: Objection. 

THE REFEREE: Overruled. 

A I have only visited the city once. 

I would have to say I have no personal knowledge of 
the area. 

THE REFEREE: As a regional manager 
is it your experience that you operate from 
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5 

6 ij 

7 !l 


survey* and marketing reports, and so on? 
THE WITNESS: Yes. sir. 

THE REFEREE: Is it your practice all 
over the country and all over your region? 

THE WITNESS: That is not necessarily 
true, but there are a good many cities that 


8 

1 

have operated in without visiting. 

9 

i 

THE REFEREE: Because of market surveys 

10 

and other reports from the sre.s end from 

11 

other employees. Is that the Idea? 

II 

12 

-1 

THE WITNESS: Yes. 

13 

:j q 

What market surveys have you looked 

14 

at here? 

1 

1 

15 

f — - 

A 

The ones with regard to Minneapolis 

1(< 

which wore 

generated by company employees. 

17 

1 

Mr. Flanagan, do you know as to any 

18 

negotiations that are currently being undertaken with 

19 

respect to 

the renting of the amount of space in 

20 

the premises that will be vacated by USCO? 

21 

A 

The only knowledge I have would be 

22 ' 

third-hand. 

it would be hearsay. 

23 1 

Q 

Have you had any conversations with 

24 1 

anyone with 

respect to the re-letting of that space? j 

25 

A 

Yes, people within our own office. 




Q Just within the Ovemyer office? 

A Yes. 

Q Now, ere you familiar with the 

property that was called Minneapolis Number S by 
Overmvor? 

A I don't have the records here. 

Minneapolis 4 is the only property - - 

Q Do you have any knowledge of a ware¬ 

house which Overmyer at one time leased in Roseville 
Minnesota? 

MR. SANDLER: I object to a line of 
questioning going to another warehouse. 
Certainly it was not asked on direct. 

THE REFEREE: I don't know where 
Roseville, Minnesota is. I guess he is lead 
ing up to a comparable in a comparable area 
and what it would bring. I will allow it. 

MR. SANDLER: Is that a warehouse 
owned by the same landlord as is in court 
todayT 

MR. WEINBERGER: Yes. 

MR. SANDLER: Is that one of the 
leases that was disaffirmed? 


MR. WEINBERGER: Yes 
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THE REFEREE: We are going to take it. 

I am overruling the objection. 

What is this Roseville property/ Do 
you know where Roseville, Minnesota is? 

THE WITNESS: Only by reputation. 

THE REFEREE: I au interested in 
nautical miles. How far from Minneapolis 
Number 4 is this warehouse, Number 5? 

THE WITNESS: Without reviewing the 
records as to the specific warehouse numbers 
and locations and looking at a map, I am 
unable to answer. 

Q Do you have records of Minneapolis 

Number 4 with you today? 

A I have tho rent roll. 

Q Number 5, I am sorry? 

A No, sir, I do not. 

| 

Roseville, I believe, is the first 
building in Minneapolis built by the Overmyer Company. 

i 

Q Do you know whether Overmyer had a 

lease in such a property? 

A t believe the first building Overmyer 

built in the area was Roseville. 


Q 


Do you know if Overmyer now has a 




I 


!' 
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lease in such a property? 

THE REPEREF.: We have rejected it, 
didn't we? 

MU. SANDLPR: Yes. 

THE RFFFREE: I will take judicial 
notice of an order entered by me authorizing 
rejection under Section 313 of the Bankruptcy 
Act. 

What is the difference in years be¬ 
tween Roseville, Number 5, and Minneapolis 

I 
! 

Number 4? 

THE WITNESS: I will have to go back 
to the records. I think it's several years 
difference. 

THE REFEREE: Several years? 

THE WITNESS: I believe it is. 

Q Mr. Flanagan, in your listing of the 

figures that reached ten thousand nine hundred fifty 
dollars, I believe you included rent to the 614 
Company and taxes. 

Does the debtor here have the respon¬ 
sibility of maintenance on the -.premises? 

MR. SANDLER: If Your Honor please, 
in prior trials the receiver has stated to 
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the Court that the receiver's Insurance 
costs approximately one hundred fifty dollars 
per month for warehouse, and I would ask 
counsel to stipulate to that. 

THE REFEREE: Of course, he was not 
present. 

MR. SANDLER: That is why I an statinf 
it. 

THE REFEREE: It has been stated 
many times. 

MR. SANDLER: Is that acceptableT 

MR. WEINBERGER: Yes. 

THE REFEREE: Did you compute that 
extra eighteen hundred dollars in the figure 
you gave us? 

THE WITNESS: No, sir. 

THE REPEREE: You did not? 

THE WITNESS: No, sir. 

THE REFEREE: That's eighteen hundred 

dollars for a year. You told me, if I re¬ 

call, that there is a nine hundred dollar 
difforential if that one-third goes vacant? 

THE WITNESS: Yes, sir. 

Q A month? 
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A Per month. 

MR. WEINBERGER: It's a loss of 
nine hundred dollars. 

THE REFEREE: That's eighty-five hun¬ 
dred dollars a year. Plus, the expenses 
of the premises brings it to a ten-thousand 
dollar loss if a third of the premises at 
Minneapolis Number 4 remains vacant for a 
year? 


11 


THE WITNESS: Yes, sir. 

12 

Q 

Now, Mr. Flanagan, in that ten thou- 

13 1 

sand nine hundred fifty dollar monthly figure did 

14 

you include 

any maintenance costs on the premises? 

15 

A 

No, sir. 

!6 

Q 

Does Overmyer have the rosponsi- 

17 

bility of maintaining the premises? 

IS 1 

|| 

A 

Without having the knowledge of the 

lv 

lease I would believe that it does. It would be the 


normal custom. 

21 

Q 

What would you estimate to be the 

?7 f 

maintenance 

costs per month? 

2 3 

A 

I will have to defer that. 

24 


MR. SANDLER: We will have a witness 

25 

to 

testify to the maintenance costs. 
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Q These costs were not included in 

your computation? 


What about administration expenses? 
No, sir. 

They were not included in your com¬ 


putation? 


9 1! 

THE REFEREE: 

All you figured out was 

10 

the money reserved 

under the lease and the 

li •' 

money you are Retting back from sub-tenants. 

12 

that is, the Rross 

return: you did not figure 

13 

I 

the allocation of the cost of operating, 

H 

the administration 

expenses? 

15 1! 

i| 

THE WITNESS: 

No, sir. 

16 1 

«| 

THE REFEREE: 

Your salary, for 

example? 

l 

• 

! 

,e j 

THE WITNESS: 

No, sir. 

19 

THE REFEREE: 

| 

Insurance? 

20 | ! 

THE WITNESS: 

No, sir. 

21 

THE REFEREE: 

Maintenance? 

22 { 

THF WITNESS: 

No, sir. 

23 jj 

l| 

THE REFEREE: 

How old is the building? 

24 

!| 

THE WITNESS: 

I don't know. 

25 

• 

ii 

THE REFEREE: 

Will somebody testify as 
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to age? 

MR. SANDk.'R: What wo have boon doing 
la Mr. Flanagan has baan tastifying to tha 
basic costs which is more than ninaty par- 
cent rant and taxes. Insurance rims approxi- 
■lately eighteen hundred dollars peT building 
pursuant to the receiver's statement. 

Mr. Murray Guy, our construction 
supervisor, has been testifying to any 
Immediate repairs plus the general history. 

THE REFEREE: I recall him testifying. 
What about the allocability to the overall 
administration of the Overmyer empireT 

MR. SANDLER: With due respect to the 
situation that the company finds itself in 
at this point I think a report has already 
been made and certainly can be made again 
that the office overhead including employees 
in New York and branch managers at the com¬ 
mencement of these proceedings was approxi¬ 
mately one hundred fifty thousand dollars per ! 
week. 

It is presently under twenty thousand 
dollars per week. How that is allocated amon( 




1 1 


3? 

: 


2 j 


th« regaining properties depends upon which 


• 

3 


properties are kept after everything settles 


4 : 

i 


Into position. We dc not know the number 



5 


to divide into. 



6 |l 


MR. WEINBERGER: If there is going to 



1 


be testimony I won't object to counsel 



8 


stating it. 

| 


9 ji 


MR. SANDLER: I am just trying to 


10 l| 


clarify. 


11 

• 


THE REFEREE: There will be tes¬ 



12 


timony. 



13 , 

r 


• 

Q Your computation makes no provision 



14 ' 

for 

an allocation for administration expenses of 



15 

any 

kind to this property, is that correct? 



,6 !j 


A That is correct. 



17 

|j 


THE REFEREE: I will need, Mr. 



18 i 


Sandler, at some point in these proceedings 



19 


some testimony from the receiver. As the 



20 

if 


things stand now I don't know how many 

# 


'i 

21 

II 


properties we have left but I should think j 

• 

22 

«| 


i 

forgetting what I do and don't do I should 

know how many properties are being fought 

' 



24 'i 


over by the debtor. 



25 i; 


If it's one hundred properties it 

I 



a 




should be very simple for Mr. Herzog to 
testify whet he figures the projection is 
for e yoer and even if I arbitrarily allocate 
a certain figure for each warehouse we are 
fighting over I will get sose kind of 
figure. I a* going to have to have something 
at some point. 

KR. SANDLER: I think we are talking 
approximately of, about one hundred proper* 
ties. 

THE REFEREE: We are fighting over 
one hundred properties; is that correct? 

MR. SANDLER: That is right. 

THE REFEREE: Not counting the fees 
or rejections. I will need testimony from 
the receiver as to what his economies 
have wrought from the standpoint of the 
overall yearly administration expanses from 
soup to nuts. I will need that at some 
point. 

MR. WEINBERGER: Is that testisrany 
going to he given in connection with all of 
the petitions? 

THE REFEREE: I am hoping at some 
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point to get the receiver to testify to 

I 

this. I don't know about cross-examination. 

If he were here now I could get it into your 
record, and I an sure after I synthesize it 
with your cross-examination there should be 
a residual so that Mr. Sandler could make 
a blanket statement which I would make a 
finding on first. 

MR. WEINBERGER: If some testimony of 
that nature is going to be put on I would like; 
to be given notice. 

| 

MR. SANDLER: We have no objection. 

I 

MR. WEINBERGER: I would like to 
reserve my rights. There is one other thing 
I would like to clarify. 

Q Mr. Flanagan, you stated that the 

basic costs of operating the property, and you 


included in that rent and taxes, were ten thousand 
nine hundred fifty dollars, is that correct? 

A Yes. 


I 


) 

» 


Q Can you tell me in precise dollar 

I 

terms what the amount of Overmyer's profit or loss 
would he if the fifty-two hundred dollar monthly 
payment from USCO were not forthcoming in any given 





tJ 


month? 


/A 42 



i 

11 


i: 


1 




17 

is; 

,, f 

2C 

2i 

L 

23 I 



MR. SANDLER: I object. It’* simply 
arithmetic at this point. Counsel can do his 
own arithmetic. 

HR. WEINBERGER: I think. Your 
Honor, you may have misunderstood. 

THE REFEREf: I thought he testified 
to about one thousand dollars a month. Isn't 
that what you testified to, nine hundred dol¬ 
lars, you said, or ten thousand dollars a 
year, roughlyT 

THE WITNESS: It got up to one thousand 
dollars and we add - - 

THE REFEREE: We are losing twelve 
thousand dollars a year if one-third, roughly, 
of the premises remains vacant for a year. 

I thought that's what he said before. 

MR. WEINBERGER! Fine, if that's what 
Your Honor understands. 

MR. BLUM: No re-direct. 

THE REFEREE: Should I ask you 
this question - - you have been a branch 
regional manager for nine years, right? 

THE WITNESS: I was a branch manager 







th«n a regional manager. 

THE REFEREE: How many warehouses 
are covered by your region, roughly? 

THd WITNESS: Eleven million square 
feet, roughly, ninety-two or ninety-three 
buildings. 

THE REFEREE: Let’s assume one hun¬ 
dred. Is it not the duty of a branch manager 
if he is doing his job and looking for 
tenants to have a rough idea of the adminis- 
tration expenses of the company? 

You are not interested in gross 
figures, you are interested in a net figure, 
so wouldn't you be obliged to know if you 
were given charge of Boston, New York and 
Washington, three warehouses, wouldn't you 
be obliged to know whether you are running 
at a loss or profit on the bottom line? 

THE WITNESS: Yes. 

THE REFEREE: Wouldn't you have 
some idea from your experience of the ninety 
or so warehouses you ran how much is allocated 
to the running of the building from the stand-1 
point of the operations of the debtor in its 





I 
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1 

■■in office administrationT 

1 

THE WITNESS: Yes, sir. 

1 

THE REFEREE: Or, roughly that? ® 

1 

THE WITNESS: Yes, sir. These 

1 

numbers are being worked on. 

1 

' 

THE REFEREE: They areT 

1 

THE WITNESS: The physical adminis¬ 

1 

tration here in the New York office would 

1 

be a pretty simple number, it's a matter of 

1 

arithmetic - - you have so many people, the 

1 1 ■) 

S 1 1 . 

payroll is so much and you divide by so many 

13 

properties, and you could come up with a cost 


of New York administration in each pro¬ 

^ z 

perty. 

i . 

But, there is also a marketing or 

] 7 

sales cost that will be involved to maintain 

* 11' ' 

and retain tenants. The marketing and sales 

1 c 

approach has not been finalized so, there¬ 

2 

fore, it's difficult to put a cost alloca- 


l 

tion to what it's going to cost to operate 

L' 

a single building. 

23 

w 

THE REFEREE: In other words, each 

2 ‘ 

building has its own sales force or resident 


sales forceT 
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* 

|j 

THE WITNESS: 

It's a little difficult 

i 11 

3 H 

ii 

for a aan in Boston 

to lease a building 

4 1 

I 

in Minneapolis. 


5 

f j 

THE REFEREE: 

You have a nan in 

6 i 

Boi ton. Isn't that 

part of the operation of 

7 

the buildingT 


8 

THE WITNESS: 

We do not have a a an 

9 

in Boston. 


10 

THE REFEREE: 

What you gave us before 

11 

!l 

was the total dollars reserved under the 

u ■! 

lease and the total 

dollars to be picked up 

13 

under the sub-lease? 

14 

i 

THE WITNESS: 

Yes, sir. 

15 , 

THE REFEREE: 

You did not in any 

16 

way tell us how such 

it costs for the on 

17 

site adainistration 

of the premises? 

18 ') 

THE WITNESS: 

No, sir. 

19 : J 

THE REFEREE: 

You did not tell us 

2C ;j 

how such is charged 

to those premises for 

21 !' 

j| 

the head of the Apex? 

22 

THE WITNESS: 

No, sir. 

23 il 

THE REFEREE: 

None of it? 

II 

24 

II 

THF. WITNESS: 

No. 

25 

THE REPEREE: 

You gave Be the bucks 
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6 ,! 


3 


1 1 

11 


12 


13 


i; 


if 


1 / 


1 3 


21 

22 

21 


z-* 


under the lease and bucks under the sub* 
leaseT 

THE WITNESS: Right. 

THE REFEREE: That we could all 
figure out. Mr. Sandler. 

MR. SANDLER: I appreciate that. 

THE REFEREE: You are not giving 
■e, Mr. Sandler, on what I heard a clear 
bottosi line figure and I am going to have to 
have that. 

All this man did is multiply the 
lease by twelve, the sub*leases by twelve. 

He didn't count insurance, maintenance, 
administration on site, didn’t count ad* 
minlstraticn allocable to the big picture! 

MR. SANDLER: Except. Your Honor, 
the numbers which he can give you probably 
account for ninety percent of the expenses. 

MR. WEINBERGER: I have no way of 
knowing that. 

THE REFEREE: I may have a property 
like this which is running a loss even if 
I accept Mr. Flanagan's testimony that he 
runs a profit when we are fully occupied 








11 


5 

6 i 


9 |j 

10 


11 

12 




13 


14 


15 

It’ 


17 

16 i; 

19 

20 

21 ’! 

ij 

22 

25 ; 
24 " 
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of about five thousand dollars a month. 

MR. SANDLER: Forty-three hundred 
dollars a month. 

THE REFEREE: When you .ire fully 
occupied it's less than that because I have 
two hundred books a month for insurance 
which isn't mentioned. So, I am now down 
to four thousand dollars. 

I don't know what it costs for the 
on-site people; I don't know what you are 
charging New York for the New York people. 

MR. SANDLER: Even if you took 
twenty percent off that you would go from 
fifty-one thousand dollars to forty-one 
thousand dollars. I don't think by any 
stretch of the imagination the other costs 
would run to twenty percent. 

THE REFEREE: Your statements are 
not, after all, evidence. 

MR. SANDLER: I would like you to 
bear with us for a minute. You are putting 
the insurance figure into each case. 

THE REFEREE: That's dirainimus. 


2^ 


MR. SANDLER: He doesn't know what 







our hone office expense is 


THE REFEREE: Who is going to give 
it to me? 

MR. SANDLER: The accountant will pre¬ 
pare a statement. We will put him on as a 
witness. 

THE REFEREE: Mr. Guy will give us 
maintenance? 

MR. SANDLER: Yes. This leaves one 
further point, and that is what does it 
cost to do a rental in Boston if we no longer 
have a branch manager in Boston. 

THE REFEREE: As far as I am con¬ 
cerned, that goes to the expenses of running 
the warehouse on site. I don't care how 
you run it, who runs it, but ultimately I 

I 

am going to need a dollar figure whether you 
have an outside enterprise or whether you 
hire an on-site boss. 

We are not really ready for any of 
these cases to be submitted completely 

I 

tried. The problem here, Mr. Sandler, so 
you understand it. is I can't allow the debtor 
the luxury of time to play with accountants 



1 
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3 , 


4 

5 
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1! 

12 

13 


15 
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and wait for accountants to subait the case 
fully to me to be tried. It's an imposition 
on people who want their property. 

I should have assumed that by this 
point you would have given me bottom line 
figures. 

MR. SANDLER: If Your Honor please, 
it's the landlords pushing for these trials. 

We have tried to accommodate them. 

THE REFEREE: The burden of going 
forward is on your appeal to the Court's 
conscience. 

MR. SANDLER: Your Honor, I would 
like to make this statement at this time 
• - the office staff has been stripped down 

t 

to a skeleton. 

i 

THE REFEREE: I know. 

MR. SANDLER: This month we will ! 

■ 

be in court five full days with our complete 
staff and we^ave B day or a day and a 
half for preparation before we come to court. 
THE RFFFREF: I know, it's a terrible 

. 

burden. 


2b 


MR. SANDLF.R: That means approximately 








half of this month has been spent litigating 
instead of collecting the rent from the sub¬ 
tenants . 

THE REFEREE: It's the receiver’s 
duty to collect the rents; it’s your duty 
to prepare the cases. I am sorry if I have 
been arbitrary but the nature of bankruptcy 
is I can't give you a week and drop every¬ 
thing else. 

Mr. Flanagan's testimony thus far 
has not given me a bottom line figure. I 
can't allow you two months because your 
accountant will be busy with the tax season 
and the next guy wi.'.l be somewhere else. 

MR. SANDLER: I think that on the 
next date, next week or all day on the 30th 
and 31st, we will have it. 

THE REFEREE: I am going to do it 
differently. By the end of next week I am 
taking the cases as tried. The burden is 
yours to go forward. 

I don't think the duty of the Court 
or plaintiff is to give you X number of 
months to prepare your defenses. You are 
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obliged to go forward. 


I can run my calendar and give you 
leeway because of the nature of the proceed* 
ings, but I can't say I will forget about 
it for six months while you go scrounging 
for the record you should have made the 
first month. 

MR. SANDLER: Commencing with the 
30th, which is the next full trial day, 
we will have the balance of the figures that 
you are speaking to. Of course, the figures 
will be the figures as of that time. 

THE REFEREE: How do I give the right 
of cross-examination? When I was with the 
United States Attorney's office and I got 
one hundred Chinese all in the same position, 
all getting picked up tomorrow, it was very 
simple to prevail to the District Court to 
let me try one case and let them pick out 
which one they wanted. I can't do that 


here. 


How if I am trying a case with this 


gentleman next week and get somebody to 
testify to the bottom line figure, what does 


25 




that do with this fellow? 

MR. SANDLER: To date we have only 
tried three cases. Under those circum¬ 
stances if the receiver gives the report on 
the 30th we will take his testimony - - 

THE REFEREE: We didn't get into 

I 

bottom line figures there? 

MR. SANDLER: No, Judge, but counsel 
on the other side did not ask it on cross. 
Counsel today has been more diligent. 

THE REFEREE: The burden is yours. 

I am going forward with this. 

MR. BLUM: Your Honor, I have a 
solution. On the 29th, the first meeting 
date, the receiver will have to report to the 
Court, sir. 

THE REFEREE: Not on this matter. 

He can give me a short report. I have two 
hundred matter* on the calendar. Do you think 
I have one case assigned to me? 

MR. BLUM: I suggest it because all 
creditors will be before the Court that that 
is an appropriate date. 

THE REFEREE: It would be marvellous 
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2 1 

1 

ij 

If there could be some stipulation as to the 


3 i 1 

1 

bottom line figure, but how can I deny cross* 

• 

4 If 

examination to my friend, or this fellow. 


5 '* 

; 

1 

or even to you? There is not one of these 


6 i 

cases that is going to be fully tried today; 


7 !; 

you are not going to submit them to me on 


8 >; 

the record you are making now. 


9 

On the record you are making now 


10 

I have to grant this relief quite apart 


;i 

11 

'1 

from forfeiture and windfall. 


12 

MR. SANDLER: Why is that? 

i 


li 

THE REFEREE: These are losing pro¬ 


14 

perty situations. 

i 


15 

1 

MR. BLUM: They are losing at the j 

i 


16 

warehouse level. 


IV 

MR. SANDLER: We are making fifty- 


18 

one thousand dollars. The witness thought 


19 

i 

it would be re-rented within three months 


2C 

and there would possibly be a re-rent - - 


n 

THE REFEREE: That's a gross figure. 

• 

'i 

22 

I neod a witness to submit - - 


21 

MR. SANDLER: We know the insurance 


24 

figure and know that the home office over¬ 


25 

l( 

fl 

head is down from one hundred fifty thousand 


9 




i'! 


1 
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2 i; 


dollars to twenty thousand dollars. 


3 j| 


THE REFEREE: What about on-slte 

• 



operations? 




MR. SANDLER: We have no on-site 


A 


operations. We have let go of all the branch 


7 ! 


managers. They are now negotiating a deal 




with the branch managers who are going to go 


9 


into business. 


10 


THE REFEREE: Could not Mr. Overmyer 


n 


testify as to what, today, the operations 


1 > 


of this thing is? 


13 ! 


MR. SANDLER: Can I consult with Mr. 


i 4 


Overmyer for two minutes? 


1 s 


THE REFEREE: Yes. 


I- 


(At this time a short recess was 


r 17 


taken and all parties subsequently returned.) 


13 ' 


THE REFEREE: Your next witness, 


1 l. ' 


Mr. Sandler, unless you are going to call 


^ r 

it SJ 


Mr. Overmyer? 




MR. SANDLER: I think we would need 

• 

L t 


to refine some figures a little further, 

22 . 


i > 


and we will be ready with this line of testi¬ 


X 


mony on the 30th, and we will make an offer 


2 s 


in every case that has been tried and give to 



o 
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them a copy of the transcript. 

Your Honor, we now cone to the ques¬ 
tion of the appraisal and I would like to 
discuss it with this counsel and see if we 
could arrive at a stipulation that will save 
us an hour. 

If Your Honor please, counsel have 
agreed to stipulate in lieu of the testimony 
of the debtor's appraiser, who is in court 
for the introduction of a written appraisal, 
that both parties will stipulate that the 
leasehold interest of the debtor and receiver 
has a value of one hundred thousand dollars. 

MR. WEINBERGER: As of today. 

MR. SANDLER: As of this date. 

THE REFEREE: Fine. You will show 
me the relevancy of this in your memorandum? 

MR. SANDLER: There will be fifty 
pages of relevancy. 

THE REFEREE: If it has that value 
it can have the same value to a bankruptcy 
trustee on liquidation. 

MR. SANDLER: Yes, sir. 

THE REFEREE: The question here Is 



/*) 5 ‘ 

keeping the debtor alive so it can operate 
the premises. Of course I know there is go¬ 
ing to be leasehold value. I don't have to 
be as dumb as I am. 

A trustee or receiver can liquidate 
that property. Overmyer wants to run that 
property? 

MR. SANDLER: Yes, Your Honor. The 
value in terns of running it is, ns is in 
the record, in terms of the fact that a 
profit is made. As regards the existing 
value we are talking of approximately one 
hundred leaseholds that have value. 

THE REFEREE: But, they have value to 
a bankruptcy trustee. 

1R. SANDLER: If ten of those lease¬ 
holds were to be sold to create the funds to 
help this debtor survive - - 

THE REFEREE: Let's sell them. Let 
him pare down his operations to a managable 
size and let's sell some. 

MR. SANDLER: That is being worked on. 
One of the problems is you can't sell to a 
person when it's under a cloud. 



t 




1 



i 

1 : 
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1 

2 


THE REFEREE: I an not all that sure 



1 

3 


it has great material relevancy. 


• 

4 jl 


MR. WEINBERGER: ” am nst conceding 



si! 


that by stipulation. 



! 

6 \ 


THE REFEREE: I will take it as long 



* 7 I; 


as it's been stipulated and it’s part of the 


;; 

8 


record. To what extent I give it great 


1 

9 . 


weight is my problem. 


10 


I 


t 

11 

MURRAY GUY, having been duly sworn by 

i 


12 


Honorable Roy Babitt, was examined and testi¬ 



13 


fied as follows: 



14 





15 


THE REFEREE: Please give your full 

1 



16 


* 

name and home address to the reporter. 



17 


THE WITNESS: Murray Guy, 74 Briar 



18 


Brae Road, Stamford, Connecticut. 



10 

DIRECT* 

EXAMINATION BY MR. SANDLER: 



20 


Q Mr. Guy, were you previously employed 



21 

by the 

| 

debtor? 




A Yes. 


• 

11 

23 


Q In what capacity? 



24 


A Vice-president of construction, engi- 



25 i 

II 

neering 

and maintenance. 



t 




7 


11 
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13 
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15 

i. 

16 
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20 
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23 

24 
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Q Do you presently occupy the same 

position with the receiver? 

A Yes. 

Q Can you tell us your professional 

background and experience? 

A Eighteen years working in the field 

of engineering as a professional engineer, and six¬ 
teen of these with PPG Industries, managing their 
coistruction program. 

I spent a year with Albert C. Martin 
$ Associates in Los Angeles, an architectural and 
engineering firm; and part of tho last year with the 
D. H. Overayer Company. 

THE REFEREE: What education have you 

had? 

THE WITNESS: I have a degree in 
civil engineering. 

THE REFEREE: From where? 

THE WITNESS: University of Vermont, 
and numerous different additional courses in 
business administration and finance. 

THE REFEREE: Where? 

THE WITNESS: Whittenberg College; 
Akron University; Penn State. That's piimar 







ily it. 
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Q hr. Guy, were pert of your duties with 

the Overmyer Company, the maintenance of existing 
warehouses 7 

I 

A Yes. 

Q When I refer to maintenance within 

the context of these questions, I am referring to 
ordinary recurring maintenance problems. 

Were you able when working at the 
Overmyer Company, and based on yuur experience at 
the Overmyer Company, to set a general figure for 
the cost of maintaining these properties, assuming 
that Overmyer would be paying these costs? 

A Yes. 

Q What is that figure? 

A We budgeted approximately two cents 

a foot. 

THE REFEREE: For every warehouse, 
for every foot regardless of location? 

A property in Vermont is not necessarily like 
a property in Alabama? 

THE WITNESS: That's an average because 
the northern properties took a little more 

i 

because of the winter months. 
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THE RFPEREE: Rocause of the betting 
they might take? 

THE WITNESS: Recause of painting, 
ot cetera. We pro-rate a half a cent diff¬ 
erential north to south. 

THE REFEREE: What did you budget for 
the maintenance and continued well-being of 
the warehouses of the Overiayer Company? 

THE WITNESS: Two cents. 

THE REFEREE: How did you get to it? 

THE WITNESS: We arrived at this by 
taking our annual administration expenses 
and salaries which were approximately one 
hundred eighty-five thousand dollars for the 
entire company and pro-rated that. Then, we 
took our maintenance, materials and supplies 
and added to that the expenses for what we 
call casual labor - - picking people out of 
labor pools, working them, putting in our 
major contracts for painting, roof work and 
paving. 

THE REFEREE: An arbitrary leeway 

figure? 

THE WITNESS: I don't understand. 
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13 
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16 

17 
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THE REFEREE: How much did you budget 
for labor or how much for material? 

THE WITNESS: Well - - 
THE REFEREE: Or, is this in the trade 
the way it’s done, take two cents a foot 
arbitrarily? 

THE WITNESS: No, I have big, fancy 

■ 

records. 

THE REFEREE: Tell me how you get to 

that? 

THE WITNESS: Maybe I will tell you 
from the top of my head. We start off with 
direct salaries, for instance, of the 
national branch maintenance manager, a fellow 
headquartered in Atlanta. He had five super¬ 
intendents across the country reporting to 
him. One is a specialist in roofs, the other 
is a specialist in painting, and the others 
are general superintendents. 

I 

In three of the cities, Chicago, 

Houston and Atlanta, we had a captive mainten¬ 
ance superintendent because our footage there 

I 

was one million square feet or greater. In 
Chicago, it's close to two million. These 
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21 
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permanent items of expenses include (1) 
Administrative expenses which were pooled 
into what we call our general administration 
ana supervisory budget costs. This is the 
budget just for the general maintenance 

I 

budget. 

On top of that now we added to that 
an overhead expense from general administra¬ 
tion from the headquarters in New York and 
all travel expenses pro-rated from the last 

| 

two or three years' expenses. 

| 

THE REFEREE: What was your total 

budget? 

THE WITNESS: My last budget I sub¬ 
mitted was one hundred eighty-seven thousand 
dollars plus we had a very active increase 
painting program, which we call a face-lifting 
program, which added about three hundred 
thousand dollars to that figure. 

So, we totally expected to spend over 
the next twelve months in the order of four 
hundred thousand dollars, four hundred twenty- 
five thousand dollars. 

THE REFEREE: Now, this was then 
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divided by the total number of feet. Mow 
did you get to the two cents? 

THE WITNESS: As I explained before 
the two cents is what we call routine main¬ 
tenance expenses. That would be taking this 
one hundred eighty-seven thousand dollars 
and putting casual labor into this - - such 
as, on the West Coast, we do not really have 
an organization that I administer out there 
because they are too far divorced and it was 
too expensive. Those local managers would 
perform their own maintenance and submit the 
cost back to us. 

Taking my home office and adding to 
that the regional people, et cetera, we then 
arrived at a figure of about two hundred 
fifty thousand dollars. That was one hundred 
eighty-seven thousand dollars plus, approx¬ 
imately, eighty thousand dollars more, two 
hundred fifty thousand dollars. 

The number of square feet was probably 
in the order of, at that time - - I might 
be guessing a little bit - - but we had it 
to be twenty-five million. 
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THE REFEREE: Twenty-five million 
square feet? 

THE WITNESS: Yes. 

THE REFEREE: And, the division leads 
then to two cents a square foot? 

THE WITNESS: Yes. 

Q Do you have a current report on the 

present condition of this particular warehouse? 

A No, I was unable to get a current 

report on thisware house, unfortunately, without 
flying up there myself. 


THE REFEREE: 
last report of the 
TUB WITNESS: 
THE REFEREE: 
THE WITNESS: 
THE REFEREE: 


When did you have your 
face-lifting or the roof? 
September 13th. 

September 13th, 1973? 

Yes. 

What did it show at that 


i 


time? 


THE WITNESS: It showed this inspection 
was made on the basis of a person who was up 
there inspecting some new toilet facilities 


that were put in by one of the tenants, and 
I assume at the same time he was checking 
leases, and so on, but he indicated that the 
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building was in reasonably good shape. 

MR. WLINHERGER: I object to this 
testimony. 

THE REFEREE: Was this a regular 
employee of the company? 

THE WITNESS: Yes. 

THE REFEREE: Overruled. Go ahead. 

THE WITNESS: And, did not indicate 
to me at any time there was any abnormal 
expenses. 

» 

THE REFEREE: When was the place paint¬ 
ed last? Do you have records on that? 

Incidentally, Mr. Sandler, if you feel 
I am intruding myself too much, I wish you 
would tell me. The Court of Appeals doesn't 

like lower court judges to get involved too 
much. 

MR. SANDLER: For the record, we 
appreciate your moving it along. 

THE REFEREE: What do your records 
show is the last time you had a paint updating 
in this situation, a roof situation, or what¬ 
ever other problems you customarily run into 
in that area of tho country? 


i 
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THE WITNESS: My records do not show 
a report that would indicate that and do not 
show, also, the need for a paint job, roof 
job, et cetera. 


THE REFEREE: Have complaints come in 


from subs? 

THE WITNESS: No. 

MR. SANDLER: I have no furthor ques¬ 
tions . 

THE REFEREE: Let me ask one more 


i 


i 


question and if it's out of line, someone 
make an objection. 

Would you 3ay that the formula which 
you have just described is the typical method 

| 

in the operation of this kind, or similar 
kind, for the allocation for maintenance 
charges? Is this the usual method? 

In other words, the total budget for 
maintenance from A to Z divided by the number i 
of square feet adds up to the reserve, or 
whatever you call it, and allocates so much 
a foot for it? 


THE WITNESS: Yes, and that is figured 
back into the operating regions' budget for 


I 




/I" 


their profitability. 

THE RLFEREE: Go ahead. 
CROSS-EXAMINATION RY MR. WEINBERGER: 


Mr. Guy, have you ever seen this prop¬ 


erty yourself? 


Q Is there a regional manager for Over- 

rayer, for the debtor in this proceeding, in the 
Minneapolis area? 

MR. SANDLER: Pertaining to construe* 

I 

tion or operations? 

MR. WEINBERGER: Operations. 

THE REFEREE: Mr. Flanagan testified 

he was regional manager. 

Q Currently is there a regional manager? 

A I can't answer that. I deal with 

people. I don't know their status. 

Q Who is currently responsible for the 

maintenance of that building? 

i 

A I am. 

Q In other words, if anyone had any 

complaints or any problems with the building, they 
would come to you? 

A What is happening today is the receiver. 
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primarily Mr. Barbosa, receives this type of inquiry. 
Me files it to me for review, comment and arrangements 
to eventually be made, et cetera. 

Q Who would do the work? 

A We would then go to our list of three 

or four qualified people who patch roofs and get a 
proposal from one or two people and hope we could 
get a competitive proposal. 

If you complete a roof and the damn 
water is coming down through it, you call a guy and 
say look, we have a problem. 

Q You mean, you would probably call 

somebody? 

A We would call him. What I have done, 

again, is use the local managers. If I am dealing 
with Boston, I call the local manager in Boston and 
say we have this complaint, contact ABC and find out 
their price. 

Q I am trying to find out if you have 

a local manager in Minneapolis? 

A I don't know. 

Q Do you have any figures on that, 

specifically? 


A 


Wait a minute, now, I know who I would 
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contact in Minneapolis to get the work done. 

Q Who would you contact? 

A Can I get my briefcase? 

Q Be ray guest. 

A My answer to your question is we have 

a big blark here, I have nobody's name here. There¬ 
fore, I guess there is no one I would be able to 
contact. 


10 

THE REFEREE: 

Supposing the roof were 

ii '! 

to bust today or yesterday, what is the chain 

12 

of command so that 

ultimately the roof gets 

13 1 

fixed? 


14 

THE WITNESS: 

If it's that bad, I 

1 5 

would be the next roan. 

I 

I' 

THE REFEREE: 

The roof has just split, 

IV 

the snow has caved 

it in and it's snowing 

IS 

there and the stuff 

is pouring in. What is 

19 

the first step then 

besides grabbing a 

20 

broom? 


21 

THE WITNESS: 

I would say they would 

U 

call Joe Barbosa. 


23 

THE REFEREE: 

Who is "they"? 

24 

THE WITNESS: 

The sub-tenant. 

It 

25 II 

THE REFEREE: 

Whoever'3 property was 
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getting wet Is going to call Mr. BarbosaT 

THE WITNESS: He is going to call the 


n 

x 


j| 

ii 


o 


)■' 

! 1 


n 


r, 

18 

19 

20 
21 

I 

2.' M 

23 I 


New York office. 


THE REFEREE: Me is going to call the 
New York office and say what is 1 appeninp? 
THE WITNESS: Right. 

Till: REFEREE: Who in the New York 
office is he likely to get ahold of? 

THE WITNESS: Ultimately, it’s my 
problem. 


THE REFEREE: Are you up there on 
42nd Street? 

THE WITNESS: Yes, sir. 

THE REFEREE: So, sometime this morn¬ 
ing they are going to get ahold of you, 
Murray Guy? 

THE WITNESS: Yes. 

THE REFEREE: What is your next step 
then? l)o you get ahold of Mr. Barbosa, Mr. 
Sandler or me, or what do you do? 

THE WITNESS: Thoy have a oroblera? 

THE REFEREE: I Just gave you the 


problom. 

THE WITNESS: I take all the facts 




1 


down and than I would take it upon myself 
if it sounds like it's not an exaggerated 
problem, to contact two or three of the 
local roofers. 

THE REFEREE: You don't have one guy 
on your list? 

THE WITNESS: That's a major. I have 
all kinds of subs. 

THE REFEREE: In other words, you have 
people in that area that you can get ahold 
of for plumbing? 

THE WITNESS: Right, plumbing, painting 
and roofing - - glazing, masonry work. 

THE REFEREE: You could within minutes 
get ahold of some guy in that area and then 
say that the problem is at the warehouse, 
the roof has caved in? 

THE WITNESS: I would say get out 
there, take a look at it, phone me back 
telling me what your cost is to repair it. 

If it's going to cost two thousand dollars 
if I can't get it authorized, I might have 
to take the trip myself and see if I can do 


25 


better. 
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A roof repair such as a split in the 
seam you can't let sit. 

Q There is no regional manager or you 

have no record of any person? 

A I don't know of one now. 

Q Who takes care of Minneapolis or 

repairs everyday repairs at that property? 

A At the present time? 

Q Yes. 

MR. SANDLER: That's assuming - - 

THE REFEREE: Who shovels the snow 
off the parking lot? 

THE WITNESS: The sub-tenants. 

THE REFEREE: What is the practice if 
there is a drainage problem, a backup in 
one of your drains, and it's backing up into 
the warehouse, who takes care of that? 

THE WITNESS: The only drainage that 
you would have within the warehouse itself 
would be the septic system. 

THE REFEREE: Supposing the sprinkler 
system goes off accidently? 

THE WITNESS: You brush it out the 

door. 
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2 


THE REFEREE: Who, the sub? 


I 

3 : 


THE WITNESS: We never did that. 

• 

i 

■ 

4 

Q 

Did you do any day-to-day maintenance 


j 

5 ij 

in the premises? 


6 ! 

A 

Our maintenance, primarily, and there 


A 

is a certain latitude - - our maintenance is mainly 


* i 

structural 

integrity of the building and not usual 


9 

maintenance 

• 


10 

Q 

Mr. Guy, you gave us a figure of two 


i 

11 

cents. Was 

that two cents per square foot per year? 


i 

12 

A 

Two cents per square foot per year. 


13 

yes. 



! 1 

Q 

Do you have any figures specifically 


1 j 

relating to 

the property? 


1<> 

A 

With me? 


17 

Q 

Yes. With you or in your head, or 


lb 

briefcase or anywhere else? j 


iy 


THE REFEREE: How many feet do we i 


•y r\ 1 * 

Zv 

have there? 9 


ij 

21 


MR, SANDLER: One hundrod twenty*one 1 


|l 

thousand. 1 

• 

22 (i 

. 


THE WITNESS: No, I do not. 


if 

21 i! 



24 i 

Q 

Does that two cents per square foot 


lb 

Include any 

reserve? As part of your computations, 




did you make any reserve for extraordinary repairs 
that might become necessary? 

A Like I was explaining to the judge, 

the two cents a square foot for routine maintenance 
does not include n national painting program or, say, 
the paving of maybe ten buildings a year which is a 
pretty good sized figure itself. 

That will get you another penny or 
penny and a half. That's major repairs. 

Q Have you made any allocation or do 

you have any figure which you would be prepared to 
testify to as an allocation for those major repairs 
not included in your two cents computation? 

A For this building? 

Q For this building. 

A No. 

Q What about generally? 

A We had an entire program, a network 

of buildings. I remember the first few - - we were 
going to start with Peoria and get to Salt Lake City 
and do some work. 

We had a program that would paint 
about twenty buildings over a year and paved about 
ten major areas. 



Q My question, Mr. Guy, is in terms of 

a yearly, or whatever period you are using, budget 
for maintenance and repairs, have you arrived at any 
figure for the cost of major repairs? 

MR, SANDLER: I think the witness 
testified to an extra penny or penny and a 
half over the two cents. 

THE REFEREE: I thought he was going 
to get to that. 

A To your building? 

THE REFEREE: First, let's take a 
national average. You gave us two cents a 
foot national per year for the space you 
administer nation-wide? 

THE WITNESS: Yes. 

THE RFFEREF.: Do you add into that 
budget a nation-wide projection for large 
repairs? Supposing they all hit you at once? 

THE WITNESS: We have a figure in this 
already, but the figure is based on storm 
damage. 

THE REFEREE: In the two cents? 

THE WITNESS: No, another penny or 


penny and a half. 














THE REFEREE: In other words, another 
penny end a half spread nation-wide compre- 
hands the roof now and then somewhere? 

THE WITNESS: Storm damage somewhere 
or other situations that are of a large 
maintenance character. Let me put it this 
way so you will understand totally. 

I 

The question was aksed before, previ¬ 
ously. We entered into a progrm that I 

I 

discussed called face-lifting, where Mr. 
Overmyer or the Overmyer management said we 
are going to make a maximum effort to put our 
buildings in better shape and to do this we 
will allocate X number of dollars to do that. 
That X number at the time we started the 
program, which is a year ago in October, 
amounted to about a penny a square foot, a 
penny-penny and a half. 

We cannot cintinue that program 
nationally. That has been suspended from 
our program. 

THE REPEREE: How about a roof situa¬ 
tion; supposing eighteen, twenty or forty 
of your buildings all split at the same time? 
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THE WITNESS: I will have to take that 
two cents over the country and put it into 
the roofs. You can't give the two esnts. 

THE REFEREE: In other words, the two 
cents maintenance there just testified to 
before, that comprehends large repairs where 
called for and comprehends no repairs of any 


9 

importance in other 

places, right? 

10 


THE WITNESS: 

That could very well be. 

| 

11 i 


THE REFEREE: 

I see. 

• 

12 


THE WITNESS: 

I 

To make it clear, the 

13 

other 

penny-penny and a half I am talking 

!•» 

about 

with that you might see a beautification 

15 

of an 

upgrading program. 

16 


THE REFEREE: 

Nation-wide? 

17 *■ 


THE WITNESS: 

Yes. 

18 

Q 

Does that figure fit into the tvo-cent 


category? 




A If we are lucrative with money, we put 

it into that one. Now it's in the two cent. 

Q You testified you have not received 

«ny complaints from the sub-tenants. Have you received 
«ny complaints with respect to this property from 
the landlord? 




A No, I have not. 

Q No complaints on paving? 

A None. 

MU. WEINRERGER: No further questions. 

MR. SANULER: No further questions. 

THE REFEREE: Next witness? 

MR. SANDLER: We would like to close 
our case at this time, subject only to the 
introduction of evidence on overhead and cost 
of sales. 

THE REFEREE: If the cases are not 
closed, you are reserving in my judgment the 
opportunity to complete your case by showing 
the bottom-line figure on these warehouses 
subject to the right of this gentleman to 
cross-examine and anyone else? 

MR. SANDLER: Yes, Your Honor. 

MR. WEINBERGER: I would like to recall 
a witness. 

THE REFEREE: So that we are really 
fragmenting this until we can get updated 
figures. They are not going to linger long, 
Mr. Sandler. I think it's an imposition for 
an accountant to tell me I can't get it for 




three or four months. 


MR. SANDLER: We hope to have it next 

week. 

THE REFEREE: You are on notice, 
counsel, when blanket testimony is introduced 
by Mr. Herzog or an accountant as to how much 
of the over-all operations is charged on an 
average you may be here to cross-examine as 
you see fit. 

Counsel is recalling his first witness. 


LOWELL J. NOTEBOOM, having been pre¬ 
viously duly sworn by Honorable Roy Babitt, 

was examined and testified further as follows: 


RE-DIRECT-EXAMINATION BY MR. WEINBERGER: 

Q Mr. Noteboom, have you within the past 

year engaged in any negotiations with anyone at 
Overmyer with respect to repairs at the premises 
which we are talking about today? 

A I have. Commencing in the fall of 

1972 I had occasion to inspect the parking lot, the 
paved area around the warehouse, Minneapolis Number 
4, and since that timo had occasion to discuss with 
local representatives and local counsel, Mr. Donahue, 



1 

2 I 


A «<> 

the need for repairs. 

I directed coaplaints to Mr. E. M. 
Connery, vice-president of Overayer, to that affect 


_ 1 

5 « 

at that tiae 

To the best of ay knowledge, no 

6 |' 

repairs have 

been affected. I do know as of two or 

7 ;j 

three months 

ago, they were not, and repairs were 

3 

needed to that parking lot or the paved area at that 

9 

tiae. 


ie 

Q 

Mr. Notebooa, are you familiar with 

11 

a property owned by your client in Roseville, 

12 

Minnesota? 


13 

A 

I am. 

14 

Q 

How far is that property froa 

t 

i 5 

Minneapolis? 


16 

A 

The Roseville warehouse, Number S, 

17 j 

which is also 

owned by my client and had previously 

18 

been leased to Overayer, I would say is approximately 

|! 

1* 

equidistant from the downtown Minneapolis area as is 

ji 

the Number 4 warehouse, however, in different direc- 

21 : 

tions. 


1' 

2? j; 

Q 

Roseville is which way? 

23 

A 

Roseville is northeast. 

24 

Q 

How many miles, approximately? 


15 , 


Roughly ten to fifteen miles, and the 


A 
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Edina is the same approximate distance in a south¬ 
westerly direction. 

Q Was this Roseville property at one 

time leased to the debtor? 

MR. SANDLER: I object to any further 
questions on this. Wo already put into the 
record that this other warehouse was given 
back. 

THE REFEREE: I think it has some rele-i 
vance on the question of the feasibility 
of this one, namely, it’s in the same rough 

I 

area. 

MR. SANDLER: Not if it goes in diff¬ 
erent directions. It might be as different 
as night and day. 

THE REFEREE: Look, this witness is an 
attorney - - 

MR. SANDLER: * am an attorney, will 
you take my testimony? 

MR. WEINBERGER: He is testifying to 
personal knowledge. 

MR. SANDLER: I don't think he is 
qualified. 

THE REFEREE: I will let him go a 
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little further beyond. Overruled. 

Q We* this property leased to Overmyer 

In the paat? 

A It was. The lease existed at the 

I 

sane tine as the property in Edina. It's the prop- 
« rt y returned as a result of the proceedings here. 

Q Is the property occupied? 

A It is not. 

Q How long has it been vacant? 

MR. SANDLER: I object. I has no 
relevancy; there has been no foundation laid. 
The fact one warehouse is empty means nothing. 
The other is full. 

THEREPEREE: It may have some tangental 
value. There has been evidence here as to 
the prognoses for the other property before 
me. I think it may have some relevance, if 
not overwhelming, of what we can expect in 
regard of a property before me. 

MR. SANDLER: Talking to a property 
ten miles north. 

THE REFEREE: He said it bears the same 
distance in a northerly direction than the 
proparty before mo. 
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Did you s»y ton alios f r0B tb . c , nter 
of the city? 


THE WITNESS: I said ten to fifteen 


■lies. 


THE REFEREE* It seems to ae to hear 
what is going on in Brooklyn Heights as 
compared to what is going on on 28th Street 
has tangental relevance. 


10 || 


MR. BOOTH: Can we inquire how far 

11 


•part the two warehouses would be as a Matter 

12 


of distance? 

13 ! 


THE WITNESS: Sine. th. signs .r. 

fl 

1 

14 


alaost juoctspost .qually, It would b. probably 


double. 

16 ■! 


Q How long have those premises been 

17 

vacant? 


18 ji 


A To my knowledge, approximately ten 

19 

aonths. 


j 

20 

H 


THE REFEREE: Does this knowledge come 

21 

22 

| 


to you on the basis of your representations 
of the owner of these premises? 

I 

23 


THE WITNESS: It does. Your Honor. 

24 


THE REFEREE: You continually serviced 

25 II 


this account with your firm? 
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THE WITNESS: I did. 

THE REFEREE: Until? 

THE WITNESS: I currently service the 
account. 

THE REFEREE: I thought you said "I 

did.” 

IHE WITNESS: I did at the time, I 

do now. 

MR. WEINBERGER: I have no further 
questions. 

THE REFEREE: What was the nature of 
the tenants in those premises, who were they? 

THE WITNESS: At the time, the time 
the Roseville property was occupied? 

THE REFEREE: Yes. 

THE WITNESS: There was single 
tenancy there. I don’t know the name of the 
tenant. 

THE REFEREE: It’s not Munsingwear or 
this other one? 

THE WITNESS: That is correct. 

THE REFEREE: It’s not of that 
quality? 

THE WITNESS: I can't comment on the 
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quality of the tenant. 

RE-CROSS-EXAMINATION BY MR. SANDLER: 

Q As a matter of fact, do you know of 

your own knowledge if there are other warehouses in 
close proximity of thi Roseville warehouse? 

A There are. They, in fact, are owned 

by Overmyer. 

Q Do you know if there are other ware¬ 

houses in close proximity of the Edina warehouse? 

A there are. 

Q In other words, there are other 

warehouses close to Edina and Roseville? 

A They are both in what you might call 

warehouse districts. 

THE REFEREE: You have been a lifelong 
resident of this area? 

THE WITNESS: I have only resided in 
the Minneapolis area for approximately the 
thr ee years I have serviced this account. 

THE REFEREE: Would you have any 
knowledge as to, perhaps, different consid¬ 
erations between the warehouse before me and 
Roseville, namely, accessibility to railroad 
yards and other things? 
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THE WITNESS: Well, I - - 

THE REFEREE: Do you have any other 
such knowledge? Have you stopped to consider 
the difference between the Roseville property 
and the Minneapolis property from the stand- 
point of desirability? 

THE WITNESS: Let me tell you only what 
I do know. I do know both of them stand in 
relatively close proximity. By "close," I 
mean a matter of a few blocks to major 
arterial four-lane highways. 

To the best of my knowledge they are 
both close. I can't say whether they are 
abeolutely adjacent to railroad spurs. As 
best I know it, they both aie quite available 
to both of those means of transportation. 

THE REFEREE: Since you are an at tome 
and I am sure you would not mislead the Court 
is there any information you know from your 
own handling of these properties of material 
difference between the two which might have 
a bearing, for example, neighborhoods, condi¬ 
tion of buildings, anything that you of your 
own knowledge know which might indicate that 
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one is different then the other? 

THE WITNESS: There is not. Your Honor, 
but not to mislead the Court, I do want to 
point out I an not an expert as to that, so 
I am not denying there are differences. I 
an simply not aware there are any. 

MR. SANDLER: I move to strike the 
testimony since the witness himself concedes 
he is not an expert witness. I don't think 

his testimony on why they are able to rent 
one warehouse and not the other - - 

THE REFEREE: He ascribed no reason; 
he just testified one appears to be vacant 
for about ten months and their distance. 

MR. SANDLER: I will withdraw the 
objection. 

There is a stipulation of a value 
which regards the leasehold. 

THE REFEREE: As I understand as I 
said, this has a tangental bearing. 

MR. WEINBERGER: With respect to that 
stipulation, I only want to point out that 

I 

has no relationship to what Mr. Sandler 
just said. That stipulation is made for this 
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2 


proceeding only. 


3 

: 

THE REFEREE: Don't be so worried. 


4 

1 

I can reed e record, too. 

• 

5 

I 

MR. WEINBERGER: Before I close, I 


6 

7 

8 

9 

>0 

11 

12 

| 

1 

1 

I 

1 

would like to ask Mr. Sandler on behalf of 
the receiver if he will stipulate the receipt 
^his letter otherwise I want to keep ny 

case open to the tine when the attorneys for 

the receiver are bringing on new witnesses 

and I will call the receiver. 



MR. SANDLER: Your Honor, the original 


13 

j 

1 

I 

of this was received. 


24 

1 

| 

1 

However, I object to the introduction 


- i 

I 

15 

of this in evidence. I think it might tend 


| 

16 i| 

to distort the record in view of the fact the 


17 

1 

landlord's original application stated that 





” 18 


that space was going to be assumed by one of 


19 


the other tonants. 


! 

20 1 


MR. WEINBERGER: That is not what the 


21 


application stated. 


22 


MR. SANDLER: I will read it to you. 

• 

23 1 


MR. WEINBERGER: The application states 

t 

24 

1 

25 I 


we hope. 

• 


MR. SANDLER: The application states - « 



-- 

' £, , ' 





then your witness contradicted it. Our 
witne-s stated it can be re-rented probably 
at an increase. 

THE REPEREE: Let me see what you are 

I 

talking about. 

MR. WEINBERGER: I really object to 
the mis-characteriration. The petition 
stated what would happen on December 6th. 

THE REFEREE: I don’t think this adds 
anything, counsel, I really don't think so. 

I 

The testimony indicates what the prognosis is 

) 

and the evidence as to the other warehouses. 

I don't think this adds anything. It's 
going to be conceded at the end of the month 
a third of the premises are empty. 

MR. WEINBERGER: If that is conceded, 

I won't introduce it. 

I 

THE REPEREE: We have been proceeding 
on the assumption unless something drastic 
happens these people are out. I understand 

i 

that; that is in the record. 

MR. BLUM: I don't believe so. Judge. 

MR. SANDLER: Our witness testified 
in the event of such a vacancy, he believes 
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it can be re-let. 

THE REFEREE: Wasn't it testified to 
today, counsel, you had knowledge this sub¬ 
tenant would be outT 

THE WITNESS: Yes. 

THE REFEREE: That's in the record. 
None of us can speculate what is going to 
happen next week. I would suspect since the 
decision is going to be reserved by ne, I 
would like counsel to ascertain what are the 
facts on February 1st and advise ne by letter. 

RE-CROSS-EXAMINATION BY MR. SANDLER: 

Q Did you ever nake any conplaint with 
regard to the need for repairing in writing? 

A I did. 

Q Do you have a copy of any such writing 

with you? 

A I intended to bring it with ne. A 

quick review of ny files didn't indicate it. I would 
be happy to look again. 

Q You don't have anything with you 

today? 

A I don't believe I do. I would require 

reviewing this - - the papers in ny case. Counsel, I 
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nave a specific recollection in reviewing, before I 
left Minneapolis, a letter directed to Mr. Connery. 

I don't have a copy of the letter with me. 

I have located in my file a couple of 
pieces of correspondence that do relate to that 
question. One is a letter of September 8th from me 
directed to Overymyer's local counsel in Minneapolis, 


9 i 

Mr. 

Richard Donahue, in which I explained this need 

Hi 

for 

repairs. 

11 1 


I also have a filed memorandum of my 

12 

own 

in which - - 

13 1 


THE REFEREE: That's over a year ago. 

H 


We don't know that anything has been done 

15 


since. 

„ 


THE WITNESS: I know from having been 

17 


there to look as recently as the fall of '73, 

18 


that the asphalt mat which we are requesting. 

19 


has not been installed. I am not purporting 

! 

20 1 ! 


to testify as to September-October, 1973. 

2 . ' 


One does not lay asphalt in September-October 

22 


THE REFEREE: Of '72. Didn't you say 

23 


September, ‘72? 

24 


THE WITNESS: That was the date of my 

25 


initial request. 
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THE REFEREE: How do I know it 
wasn't repaired in April, May, June, July? 

THE WITNESS: I do Inow from my own 
knowledge as of September of '73, it had not 
yet been accomplished. 

THE REFEREE: Mr. Guy, you are still 
under oath. 


9 

10 

11 

12 

13 

14 

15 

16 

.7 || 

18 

19 I 

20 | 
21 
22 

23 

24 

25 
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Do you have any knowledge of the 
resurfacing of the parking area in this 
Edina warehouse? 

MR. GUY: No, but I have a request. 
We received a request in April or May. 

THE REFEREE: 1973? 

MR. GUY: 1973, where they wanted to 
take the island away and make more parking 
®rca» and that would bo paid for ty the 
tenant. To my knowledge, I am sure that's 
been done. 

THE REFEREE: Is that the Edina 
warehouse? 

THE WITNESS: That's Roseville. 

THE REFEREE: You have no knowledge 
of the modification of the parking area? 

MR. GUY: I do not know. 
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THE WITNESS: Here's my letter. 
Paragraph 1 relates to Edina. 

1 

MR. SANDLER: If Your Honor please, 

I would like to mark the September 19th, 

1972 memorandum that the witness has referred 
to and qualified as an exhibit for the 
receiver. 

THE WITNESS: I would only ask per¬ 
mission if that's to be received that I be 
permitted to retain this and furnish the 
Court with a copy. 

THE REFEREE: So that we are sure it's 
a copy I will lot them mark this. 

MR. SANDLER: Will you mail a copy 

to us? 

THE WITNESS: Yes. 

THE REFEREE: Incidentally, each 
counsel is responsible for his own exhibits. 

MR. SANDLER: Your Honor, I have 
no more questions of this witness but I 
would like to correct the record in terms 

I 

of a question put to Mr. Guy by the Court. 

THE REFEREE: Let's call Mr. Guy sc 


that counsel may cross-examine. 
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(At this time the said 
referred to memorandum was so 
marked as Receiver’s Exhibit 
”1" in evidence.) 

MURRAY GUY, having been previously sworn 
by Honorable Roy bahitt, was recalled as 
a witness and testified further as Collows: 

RE-DIRECT EXAMINATION BY MR. SANDLER: 

Q Mr. Guy, a question was put to you a 

few moments ago concerning the parking area, and the 
witness who was testifying at the time indicated your 
response to that question might be directed to another; 
location other than Edina Number 4. 

Can you clarify that? 

A Yes, on Edina 4, which I know as 

West 76th Street, we had a request from Data Control 
operating in Minneapolis for A. 

THE REFEREE: That's this warehouse? 

THE WITNESS: Yes - - that we allow 
them to modify this parking area and put down 
new paving and let them pay for the work 
themselves. 

THE REFEREE: You are sure this is the 
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warehouseT 

THE WITNESS: The overlay is West 
76th Street. The records and information I 
have indicates that they wanted to modify 
the parking area of forty thousand square 
feet. 

We authorized those modifications on 
May 18th to our Overmyer attorney. Beyond 
that I have no knowledge of whether the Job 
was done or not. But, at their expense 
we would have allowed it. 

We made a note of the fact there was 
an infringement on the frontage but they would 
have to worry about that with the city then- 
selves . 

Q That was May of what year? 

A *73. 

MR. SANDLER: If Your Honor please, 

I think the record will now show based on the 
exhibit which I have Just marked, consisting 
of the witness' memorandum, that the local 
attorney for Overmyer indicated that they had 
taken bids but there was a question of whether 
or net to proceed in view of the fact that thel 















landlord had an action pending to terainate 
the lease in the local court and why should 
the repairs - - 

MR. WEINBERGER: I object to that. The 
exhibit will speak for Itself; let it speak 
for itself. I have one question. 

RE-CROSS EXAMINATION BY MR. WEINBERGER: 

Q Aside from this particular request, 

did you receive any other requests from the petitioner; 
in this action for Overayer to do any work on the 
parking lot of those premises? 

A Me, directly, I know of none. 

MR. WEINBERGER: Fine. That’s all I 

have. 

THE REFEREE: Thank you, Mr. Guy. 

MR. WEINBERGER: I Just have two 
questions. 

THE REFEREE: For who? 

MR. WEINBERGER: Anybody. 

MR. SANDLER: I will try to respond. 

MR. WEINBERGER: On the cross- 
examination of the rest of the witnesses that 
you are going to put on ay assumption is ther 
will oe a transcript provided? 
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THE REFEREE: There are not other wit¬ 
nesses except somebody to give me a bottom 
line figure. You have a right of cross- 
examination. 

MR. WEINBERGER: After the transcript 
comes in? 

THE REFEREE: I should hope it would 
be a lot better that you will appear. 

MR. WEINBERGER: I would like to know 

when. 

THE REFEREE: I would at sometime like 
to get an idea when the information will be 
available, when we can give Mr. Herzog or 
his accountant an opportunity to testify to 
let counsel who tried their cases at least 

know what is going to be offered at the Court’is 
instance. 

MR. SANDLER: We »;ill communicate 
with counsel. If for any rea: on they cannot 
be here at that time we will provide them 
with a transcript. 

MR. WEINBERGER: The second point is 
we were served with an order to show cause 
dealing with self-help which I gather Mr. 









Lifland wanted adjourned to today. 

MR. LIFLAND: Pardon? 

MR. WEINBERGER: The order to ehow 
cause on self-help? 

MR. BLUM: February 11th. 

MR. LIFLAND: I am proceeding on 
February 4th. 

THE REPEREE: That's the whole day? 

MR. LIFLAND: Nine a.m. 

MR. WEINBERGER: I would request that 
both sets of attorneys please send papers 
to me rather than local counsel in Minnesota. 

MR. BOOTH: That was not our appli¬ 
cation. We have been trying to serve local 
counsel when possible. 

THE REFEREE: Thank you, gentlemen. 
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PROCEEDINGS 
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THE REFEREE: Give me the status of 



1 

20 

these rather bizzare proceedings. I have an 



21 ! 

affidavit of E. M. Carpenter. 



22 

MR. LIFLAND: We brought on a 69D 



motion, addressed to this landlord. 

• 


23 i 




24 

The landlord's pleading in response 

to the 69D, it was agreed that would consti- 



25 |! 



* 

* K 








tute the pleading with respect to the issues 
of termination and possession. 

THE REFEREE: So that the paper filed 
February 4th, the so-called answering affi¬ 
davit, constitutes and is to be treated as an 
independent application to lift the stay or 
give possession of the premises to the land¬ 
lord? 

MR. LIFLAND: That is correct. Your 

Honor. 

THE REFEREE: I have your answer, that 
is to say, I have the receiver's. 

I 

MR. LIFLAND: If you don't have it, the 
debtor, for the record, adopts the answer of 
the receiver. 

THE REFEREE: I take it the issues are 
the same as any other case you have tried 
here? 

MR. SANDLER: There is one difference, 
which is that the landlord has been in actual 
operation for a period of months. To elicit 
the economic information concerning the 
property, we served interrogatories upon the 
landlord. The landlord has answered. 
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We have agreed thla will be made part 
°f the Court's records, and the transcript 
of the trial. 

THE REFEREE: Let it be filed. 

MR. ABBBRLEY: May I hand up the orig¬ 
inal answer to the interrogatories, as well as 
the meaorandun of law. 

MR. SANDLER: Do you have a copy? 

• MR. ABBERLEY: Yes. I will give it to 
you. | 

MR. SANDLER: Mr. Abberley, do you 
want to proceed? I will be happy to stipulate 
with you tho existence of the lease. 

MR. ABBERLEY: I agree to stipulate 
the existence of the lease, the lease dated 
December 9th, 1968, between Carpenter Realty 
Corporation, herein referred to as the land¬ 
lord, and D. H. Ovemyer Company, Inc., herein 
after referred to as the respondent. 

MR. SANDLER: Can we also stipulate 
from whsi date /ou have been collecting the 
rents fro* the subtenants? Is that August 
8th? 


25 


MR. ABBERLEY: August 9th, 1973. 




A/ 5 

MR. SANDLER: How Much was due from 
Overmyer for the period prior to August 9th 
for unpaid rent? 

MR. ABBERLEY: I would like ay witness 
to testify to that. 

Could I stipulate a technical point, 

«nd that ts that E. R. Carpenter Company. i nc . 
ts the successor corporation to Ccrpenter 
Realty Corporation. 

MR. SANDLER: Fine. 

MR. LIFLAND: We will stipulate/ 


COLEMAN BRYDON, having been duly sworn 
by Honorable Roy Babltt. was examined and 
testified as follows: 


THE REFEREE: Pxease give your full 
naae and home address to the reporter. 

THE WI1NESS: Coleman Brydon, 2212 
Floyd Avenue, Richmond, Virginia. 

» 

DIRECT-EXAMINATION BY MR. ABBERLEY: 

Q Mr. Brydon, by whom are you employed, 

sir? 
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1 



2 

A 

E. M. Carpenter Company. 

3 

Q 

How long have you been employed by The 

: 

4 | 

0. M. Carpenter Company? 

(! 

5 

A 

Over three years. 

i 

6 

Q 

When you first became employed by The 

7 

Carpenter Company in 1970 - - was that the year? 

«ij 

A 

'71, I believe; February of *71. j 

! j 

9 

Q 

In February of 1971, what were you em- 

10 Ij 

ployed as? 

i 

: 

•I 

ii i 

i 

A 

i- 

Sales coordinator. 

i 

U 

1 

Q 

Were your responsibilities subsequently j 

, 

13 

changed? 


“ i 

A 

Right, to that of credit manager of the 

:5 i; 

furniture division for approximately a year. 

16 

i 

Q 

Then, were your responsibilities then 

17 

|! 

changed? 


18 

A 

Right, to credit manager of the corpora- 

19 1 

1 

tion. 


' 

20 i, 

Q 

To credit manager of the corporation? 

21 ' 

1 

A 

Right. 

22 1 

| 

Q ' 

• _ 

As a part of your duties as credit ^ 

23 ;j 

manager of the 

corporation, were you responsible for 

24 j | 

the general management of the warehouse which is the 

25 

subject matter 

of this litigation? 


i 
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A Eventually, ye*. 

Q Are you familiar with the lease dated 

December 9th, 1968, a copy of which I show to youT 

A Yes. 

Q Are you familiar with the history of 

rent paid by the tenant pursu&nt to the terms of that 
leaseT 

A I am. 

Q Did there come a point in time in June 

of 1973, when the tenant did not pay his rent? 

A In June - - well - - 

Q June of 1973? 

A Yes. 

Q Tell the Court, what, if anything, you 

did in June of 1973. 

A On June - - I can't remember the date 

exactly - - but, anyway, per the terms of our lease, 
we had two notices to give them. The rental money was 
due and we are talking about the July rent here which 
was due on June 20th. 

On June 22nd I believe we notified them 
that the rental payment was due and we had not receiv¬ 
ed it. We waited ten days, we heard no reply, and we 


gave them their second notice that the rent was due and 







payable and that they were in a state of default which 
they had fifteen days to cure. 

Now, we did receive a check for which 
payment was subsequently stopped - - we received 
notice that the payment was stopped on that check, on 
July 23rd, and on that date we gave the* another 
notice of default, another fifteen-day notice. 

MR. LIFLAND: Are these notices in writ¬ 
ing? J 

THE WITNESS: Yes, these notices were 
in writing by certified mail. 

Q Mr. Brydon, I show you a check dated 

June 18th, 1973, a check drawn by D. H. Overmyer Com- 
pany, Inc., and ask you if you can Identify that 
check, sir? 

A Yes, this is the check dated June 18th 

which we received in July and which subsequently had 
payment stopped on it. 

Q Is this the check that purports to pay 

rent for the mcnth of July, 1973T 
A Yes. 

MR. ABBBRLEY: I ask that this be mark¬ 
ed in evidence. 




(At. this time, the said document 
was so marked as Applicant's 
Exhibit "1" in avidenca.) 

Q Mr. Brydon, I show you a lattar dated 

June 22nd, 1973, addressed to D. H. Overmyer Company, 

Inc., 201 East 42nd Street, New York, purportedly sign¬ 
ed by you. 

Will you identify that letter, please? 

A This was our notification that the July 
rent had not been paid, the first notification. 

MR. ABBERLEY: I ask that this letter 
be marked as Applicant's Exhibit "2" in evi¬ 
dence. 

(At this time, the said dormant 
vas so marked as Applicant's 
Exhibit "2" in evidence.) 

Q Mr. Brydon, I show you a letter dated 

June 30th, 1973, addressed to D. H. Overmyer Company, 

Inc., 201 East 42nd Street, New York, which purportedly 

was mailed by you tc them. 

Can you identify that letter? 

A Right, this was our second notification 
to them, that if we did not receive their check, it 
would constitute an event of a default and they had 
fifteen days to cure it. 

MR. ABBERLEY: I ask that that be marked 




in evidence. 


MR. UPLAND: No objection. 

(At this time, the said document 
was so marked as Applicant's 
Exhibit "3" in evidence.) 

_ I 

Q Mr. Brydon, I show you a letter dated 

I 

July 23rd, 1973, addressed to D. II. Overmyer Company, 
Inc., 201 East 42nd Street, New York, purportedly sign¬ 
ed by you and mailed to them. 

Will you identify that? 

A Right. This was the letter that was in 

response to our receipt of the stopped check and again, 
which gave them fifteen days to cure it, and we also 
notified them at the time that their August rent was 
also payable. 

MR. ABBERLEY: I would like this letter 

I 

* 

marked in evidence. 

(At this time, the said document 
was so marked as Applicant's 
Exhibit "4" in evidence.) 

Q Mr. Brydon, after mailing the termina¬ 

tion letter of July 23rd, 1973, tell the Court what 
then happened? 

A Well basically, we just prepared, during 

that time period, with our lawyers in Richmond, we - - 
we made the determination that if they defaulted at this 






time, that we were through with Overmyer. 


/✓ll 

We made the determination that we want 
ed not only to declare a state of default, but take 
that opportunity to terminate the lease and we there¬ 
fore, made preparations to terminat the lease. 

Q Did there come a point in time in the 

early part of August, 1973, when you peacefully re¬ 
possessed the warehouse building? 

A Right, on August 8th, which was the 

termination date of the fifteen days, and we had not 
received anything. 

Q What did you do on that day? 

A We proceeded to have letters written 

and sent to the D. H. Overmyer Company in New York. 

A copy of this letter (indicating) was hand-delivered 
to the local manager in Richmond, and a copy of that 
letter plus an individual letter to each of the sub¬ 
tenants - - I believe there were seven at the time - 
a copy was hand-delivered to each tenant, and if he 
also had an office that was different from the ware¬ 
house, a copy was posted on the warehouse door. 

Q Mr. Brydon, having then done that, did 

you receive any communication from the Overmyer Com¬ 
pany? 
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A No, we never had a reply. 

Q At any tine during August, September or 

October or November, for that matter? 

A Never. 

Q With respect to the so-called subtenants 
in the warehouse, did you have any communication or 
contact with then on or after August 8th, 1973? 

A Yes, 

Q What did that contact consist of? 

A Well, .one of the provisions of the 

lease was that we could declare the lease terminated 
and take over the building and collect rents from our 
tenants without any judicial process. It was stipulat¬ 
ed in the lease that we could do that. 

We therefore, called a meeting of all 
of the subtenants on August 9th and told them at that 
what had happened and gave them the opportunity 
that we would offer to take them on and honor the leasei 
that they had with Ovemyer until such time as they 
expired. Then, we agreed we would be willing to nego¬ 
tiate new leases with them. 

Q Subsequent to that time, what new lease 

was negotiated? 

A Well, we negotiated a new lease right 




Away but only for the period of tine - * in other words, 
we substituted our lease for any possible Overayer lease! 
and - - all of our leases were drawn and completed by 
October 9th, except for Hoemer Waldorf Corporation, 
who had their own lawyer in Minnesota. They wanted 
some special clauses in theirs. 

Q So that on or about October 15th, 1973, 

the landlord had entered into the new leases with all 
subtenants except one? 

A That is correct. 

Q Mr. Brydon, the landlord has been 

collecting rent from these tenants since August 9th, 
1973? 

A Correct. 

Q Since entering into new leases, the 

I 

rents being paid are the rents called for by the new 
leases? 

A That is correct. 

Q Mr. Brydon, going back, prior to June 

of 1973, did you make an examination of the rent 
record of Overmyer in terms of when rents were paid 
to the landlord? 

A Yes. I did. 

Q Do you have that memorandum with you? 
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A Yes. 

Q I don't think it's necessary to go in 

back of 1973, but tell the Court soaething of the 
rent history of Overayer? 

A Well, the rent history of Overayer - - I 

will take '72 as cn example. I will have to take *72 
because I don't have it for '73. 

Starting in January of 1973, is when we 
started sending out notices. Before this tine we had 
not sent out any delinquent notices. As a result, 
their payaents went - - these are the number of days 
late - - froa twenty-nine in January, five, twenty- 
nine days, thirty-five days, twelve days, thirty- 
three, twenty-seven, twenty-five, twenty-two days and 
ninety-seven days late, sixty-seven and seventy-seven 
days late. 

So, there was a trend towards the end 
of the year, towards the end of 1972, to get slower 
and slower. 

MR. ABBERLEY: I have no further ques¬ 
tions. 

CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Brydon, in connection with the late 

payaents you just testified to which kept getting later 





1 

1 



2 

and later, apparently all of those late payments in 


3 

1972 were accepted by the landlord, weren't they? 

• 

4 

A Yes. Like I say, we had not sent out 


5 

any notices at the time. 


6 

THE REFEREE: In other words, you had 


7 ! 

taken no steps under the lease either to note 


| 

8 

the default nor to terminate? 

| 


i 

9 

1 

THE WITNESS: No. What we did do was 


10 j 

send them an invoice for service charges. 


11 J 

THE REFEREE: You had not complied with 


12 

any provision of the lease in the year 1972? 


13 

THE WITNESS: No. 


H j 

THE REFEREF: What is the point, they 


15 

didn't choose - - 


16 j 

THE WITNESS: They did pay us the ser¬ 


1 

17 | 

vices charges that were stipulated. 


18 

Q There was a continuous pattern of late 


19 ;; 

P*y* #n t* which were accepted and the late payments were 


20 ;! 

ii 

accepted by you until you sent your notice in June of 


21 

'73, is that correct? 

A 

| 

22 1 
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A I started doing that in January of '72. 

w 

23 !! 

Q As far as you know, they were accepted? 


24 

A That is correct. 


23 ! 

Q You said notwithstanding the payments 
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2 

wara made, you did not giva now any dafault notica in 


3 

1972, is that corract? 


4 

A That is corract. 

• 

5 

Q I show you a letter datad April 20th, 


6 

1972, from McGuire, Wood | Biddle, writing as attorney 


7 

for E. M. Carpenter, and I ask you to look at that 


8 

letter and tell me if this is a dafault notica from 


9 

• 

the attorneys? 


10 

A I have no knowledge of this latter. 


11 

Q What is your understanding of it now 


12 

as you look at it? 


13 

j 

A This has something to do with taxes of 


14 

j which I am not aware of. I have no knowledge of this. 


15 

MR. SANDLER: If Your Honor please. 


16 

this is a latter from the landlord's attorney. 


17 : 

It's the original and I would like to have it 


* 18 

marked as Receiver's Exhibit "A". 


19 ! 

I think it will speak for itself. 


20 | 

(At this time, the said document 



was marked Receiver's Exhibit 


21 i 

"A" in evidence.) 


22 

THE REFEREE: What is this supposed to 

• 

23 

do, Mr. Sandler? What does this prove, Mr. 



Sandler? 

. 


25 MR* SANDLBR: It doesn't prove anything, 

i| 



A 
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S 17 

it shows a pattarn of conduct. 

THE REFEREE: Of nica people. That's 
what this fellow has testified to, they didn't 
bother them all this tine. 

Even nice people lose patience and be¬ 
cause they have been patient and nice, they are 
now to be penalised because they have been 

ii f 

9 patient and nice. 


tfhat is it you want me to get from the 


11 11 

ji 

letterT 


H 

12 ii 

MR. SANDLER: 

If over a period of sever 

u \ 

al years payments are accepted late, we are 

14 1! 

only talking about a 

one-month default. 

15 ii 

THE REFEREE: 

Right. That's as if say- 


ing if over a period 

of years a wife permits 

her husband to beat her, she is precluded from 

18 

y 

getting a divorce. 


19 il 
' 

20 ' 

MR. SANDLER: 

There is a question of 

waiver. 


H 

21 1 

J 

THE REFEREE: 

They waived all the de- 

faults until they had 

it up to here. Then they 

23 Ij 

II 

had enough. 



Q Mr. Brydon, at 

the time you sent your 

25 1 

notice in June o t 197J, you st.t.d th.t ... for 
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the rant due, I believe, on July 20thT 

A No, the rent - - thi* is a little con¬ 

fusing because it’s unusual. It was ten days prior 
to the nonth in question. 


THE REFBREE: July's rent was due June 

20thT 


Q Had June's rent been paid? 

A Yes. 

Q So that the notice was given for July 

rent? 


A Right. 

Q The testimony was a check was issued 

and payment was stopped? 

A And payment was stopped on it. 

Q So that when you went in notifying the 

subtenants to pay rent to you on August 8th, 1973, 
Overmyer was delinquent to you for the month of July, 
is that correct? 

A They were delinquent for the month of 

July. They were late on the month of August which had 
been due on July 20th. 


Q You are talking about July and August? 

A Right. 

Q Now, with respect to the tenant in the 
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1 


1 

2 

building, can you tell me what you are currently coll¬ 


3 

ecting £tob Hoerner Waldorf? 


• 

A Per square foot? 


5 

Q I have a monthly rental of twenty-seven 

! 

6 

hundred fifty dollars, is that correct? 


7 

A I will have to refer to these notes. 


8 

Q Please do. 

' 

9 

A Hoerner Waldorf, twenty-seven hundred 


io ! 

fifty dollars, is not correct. We are currently gett- 

n 

ing thirty-two hundred fifty dollars now. 

1 

I 

! 2 

Q From the Virginia Folding Box who rents 

1 

i3 ij 

ten thousand square feet of space, are you receiving 

14 

eleven hundred sixty-six dollars per month? 


! 

15 ; 

i 

A If that's what it works out to - - it's 


i 

16 

one dollar forty cents a foot. We have not received 


17 

payment from them. It just started. 


18 |j 

Q Dillard Paper Company, our records indi¬ 


19 ; 

cate that the rental from that subtenant is in the 


!! 

20 ;; 

amount of nineteen hundred sixty dollars a month. Is 


!l 

that correct? 


21 i! 

. 



A Dillard Paper Company, I don't believe 


9 23 

that is correct. It was nine hundred fifty-eight 


24 

I) 

dollars and thirty-three cents when they had ten thous- 


25 

and. 
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Q Now they have how many thousand? 

A They now have twenty thousand at a rate 

of one dollar twenty-nine cents. It just started in 
March. I don't have the figures with me. 

Q I believe if you will check my rate, it 

is nineteen hundred sixty dollars. 

MR. LIFLAND: It's twenty-one hundred 
dollars. 

I 

Q Philip Morris, I believe, also has 

\ 

i 

twenty thousand feet, is that correct? 

A Correct. 

Q They also pay one dollar twenty-nine 

cents? 

I 

A No, their lease was signed in September. | 

It was the least lease that Overmyer - - I guess it 

I 

actually hadn't been signed - - they agreed to sign it 

j 

and I think they are there at one dollar fifteen cents 
now. 

Q For the second space occupied by 

Virginia Folding Box Company of thirty-seven thousand 
feet, we show four thousand dollars? 

A I think it's four thousand eight dollars 

and thirty-three cents. 

Q We rounded it off to four thousand 
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doll.rj. Then there is HUD Division of Westbeke Con- 1 

P»ny, which we show paying thirty-flv. hundred dollars 
* month, is that correct? 

A That was correct, I believe, up until 
February 15th. Now, we did renegotiate their leas, 
agreement on February 15th and they are now paying 
four thousand dollars. 

Q According to my figures, the current 
rent roll from subtenant, is then sixteen thousand 

four hundred dollar, a month, and I would like you to 
verify that for me? 

A That may be true for this month. It 

fluctuates from month to month. 

Q Right now it's sixteen thousand dollars 

* i 

approximately? 

A Approximately. 

THE ^FEREE: I get sixteen thousand 

four hundred eighty dollars. 

MR. SANDLER: I have sixteen thousand 

four hundred dollars, something like that. 

A You are leaving out the office space 

which is vacant and now - - a was filled. 

Q Let's leave it out. The rental under 

the lease to the landlord, you have in front of you, was 





ninety-three hundred forty-eight dollars e month, is 
that correct? 

A With taxes, ten thousand eight hundred 

sixty-eight dollars. 

THE REFEREE: That's a month? 

MR. SANDLER: A month. 

THE REFEREE: That yields about fifty- 
five hundred dollars. 

MR. SANDLER: A month. 

THE WITNESS: For this particular month. 
Now, Hoerner Waldorf Corporation is due to ex- j 
P* r ® " * which is thirty thousand square feet 
- - it's eigher June or August, and we have no 
new subtenant for them at this time, nobody 
to come in and take the space. That will make 
a thirty-five hundred dollar fluctuation. 

Q If the receiver was now to tender to 

you the one month and several days in the August period 
that was delinquent, would you accept that? 

A No. 

Q I don’t blame you at this time. 

A The primary reason was the total harass¬ 

ment of the late payments and the bother of calling 
up every month trying to get our money was just, frank- 
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ly, not worth it. This i* not our primary business. 

** *l*o not a group of doctors or 
lawyers, or anything also, where with whatever reason 
you want to have this type of arrangement - - 

Q If the receiver was to sell and assign 
this lease to a responsible third party and simultane¬ 
ously tender to you the arrears that Overmyer owes and 
have a new third party take over the rental payments 
to you, would you object? 

A Yes. 

Q We are saying - - 

A We are a manufacturing organization and 
to us, space is money and there is always the possibil¬ 
ity we would need to expand. 

In fact, we are expanding all the time. 

Q You mean, you might use some of the 

space for yourself? 

A Yes, sir. 

Q If you didn't do it in this building, 

you might have to rent it? 

A Since this building is right next door 

to us, it might be a problem. 

Q If you had to rent space, what would 

you have to pay? 
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A I have no idea. 

Q 1 think apaca in Virginia is renting 

at one dollar thirty centsT 

A One dollar forty cents is a rate that 
a tenant is paying but they also pay a penalty because 
they are on a month*to*month. 

At any month after June, I could lose 
Virginia Folding Box Company and wina up making less 
than the rental amount or the amount that Ovemyer 
could have paid. 

Q Do you have a vacancy in the building 

right nowT 

A At the present time, as of last week, 

1 had ten thousand feet. Now 1 don't because Virginia 

| 

Folding Box Company did pick up that other ten thousand 
feet. 

Now, I have a three thousand foot office 
and a one thousand foot office. 

Q That are erptyf 

A That are empty. 

Q Aside from the office vacancy, the 

warehouse is fully rented and is generating the sixteen| 

thousand four hundred dollar a month rental income, 


25 


correct? 
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A Right. 

THE REFEREE: Against that we have 
about eighteen hundred dollars - - this is a 
one hundred twenty thousand foot warehouse? 

THE WITNESS: One hundred sixty thous¬ 
and foot. There are, actually, three buildings. 
Now we have acquired more. 

THE REFEREE: That's about two thousand 

i 

dollars a month of the operations of Overmyer 
attributable to this property which means that 
it yields approximately about thirty-five 

1 

hundred dollars. 

MR. SANDLER: A month. 

I have no further questions. 

MR. LIFLAND: I have one question. Judge. 
The subtenants, Hoemer Waldorf, 

Virginia Folding Box Company and Dillard Paper 
Company and H5D, these were all Overmyer ten¬ 
ants, were tney not? 

THE WITNESS: Right. 

I 

MR. LIFLAND: There are no new tenants 
that you have picked up, these are the original 
tenants that were there in August then when 
you came and took possession, is that correct? 
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THE WITNESS: (111, >• h.v. n.goti.t.d 
new leases with them, yes, and - - 

MR. UPLAND: Thase war* tha Ova my a r 
tenants you found in tha building? 

THE WITNESS: At tha tine, there was 
like twenty thousand feat vacant and wa sat up 
a new lease with one of the tenants that was 
already in there. 

MR. LIFLAND: With an Ovemyer tenant, 
is that correct? 

THE WITNESS: Right. 

MR. SANDLER: Thank you, Mr. Brydon. 

MR. ABBBRLEY: Nothing further. Your 

Honor. 

Shall I ask for a dismissal of the show 
cause order or of the stay? 

THE REFEREE: You can ask, but I will 
refuse it at this juncture. 

MR. SANDLER: We do not need Mr. 
Flanagan's testimony. 

THE RBFERBE: I don't think so. You 
have gotten the rent roll from,this witness. 


25 


What about taxes ? 

MR. SANDLBR: The testimony was that 





the cost of the ten thousand some odd plus 
dollars included taxes. 

THE REFEREE: Right you are. I would 
ask the witness a question, if I might. 

the total amount of the arrear- 
age or the default of Overmyer? Is it just a 
■onth and a few days? 

THE WITNESS: No, it's ninety-nine 
thousand dollars. 

THE REFEREE: What is the ninety-nine 
thousand dollars? 

THE WITNESS: This was not brought out. 

THE REFEREE: I would like to hear 
about that. 

THE WITNESS: We have one rental payment, 
one month, which is all we claim. After August 
9th, there is the position we prorated and 
it comes to around twenty something thousand 
dollars. But, the building was in absolutely 
■iserable shape. 

THE REFEREE: In other words, he is in 
to you, actually - - forgetting anything else, 
the way the record now stands, Overmyer is in 
to you for at least two months' rent? 




THE WITNESS: No, we don't claim two 
months because we feel as of August 9th, we no 
longer had anything to do with them. 

THE REFEREE: So, it's forty days totalT 
THE WITNESS: Right. 

THE REFEREE: At ten thousand three 
hundred dollars? 


THE WITNESS: Yes. 

THE REFEREE: What about the rest? 

THE WITNESS: The building was in very, 
very sad repair. I have picturs and a letter 
from our engineers who went over there. 

The roof was in bad shape, the floors 
were in bad shape, the whole building needed 
painting terribly. It had rust streaks - - 

THE REFEREE: Rust streaks“don't bother 
me. Tell me about the operable defects that 
might have inhibited operations? 

THE WITNESS: The doors didn't work - - 
THE REFEREE: How do you mean? 

THE WITNESS: They had a door on there 
''here the foi-k lift operator knocked into the 
plate. All doors needed renovation. They had 
doors that would either not go up at all, and 
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we actually paid - - well, we didn't actually 
P»Y. but the total was eighty-eight thousand 
collars, or whatever it is, and the only thing 
we did not pay for yet but which we have had 
done, was to pave the driveway which was thirty- 
one thousand dollars, I believe - - forty-one 
thousand dollars. 

THE REFEREE: It seems to me you could 
have paved the area around the Taj Mahal for 
that. 

THE WITNESS: I will try It, that's all 
I can say. The amount of labor is staggering, 
but it's money w3 have paid. 

THE REFEREE: Was there any roof damage 
that caused leaks, substantial leaks, not 
moisture? 

THE WITNESS: Roof damage that caused 
leaks - - not so much - - there was some roof 
damage, but it was mostly in the flashings and 

•Iso, the building had a plexiglsss skylight 
around the top of it. 

Since we were down in an area where you 
can say there is some delinquency, most of the 
plexiglass skylight had holes i„ lt .„d „, t „ r 
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* 30 

and rain was getting in. This was dona before 


and we fixed it. 

There is a complete list of the work 
we performed on the building. Consequently, 
there is going to be a loss to us for several 
years because of the money we spent. 

THE REFEREE: Were these repairs called 
to the attention of the Overmyer Company? 

THE WITNESS: Yes, during the period 
between January and, let's say, August of 1973, 
we had written to Overmyer and told them aside 
from the monetary consideration part of their 

| 

lease agreement was to keep the building in a 

I 

reasonable state of repair. 

THE REFEREB: What did it cost you to 
repair the doors? 

THE WITNESS: I have a list here. 

MR. ABBERLEY: Perhaps, Your Honor, if 
I could refresh his recollection with a letter 
that he wrote on the subject to his Richmond 
attorneys - - 

THE WITNESS: Do you want me to tell 

you? 

THE REFEREE: Only if it's in evidence. 



1 
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2 

THE WITNESS: To install bumper blocks. 


3 

) 

eighteen hundred dollars. 


• 

THE REFEREE: Had you advised the Over* 

/ i 


5 

■yer Company that such were needed? 


6 

THE WITNESS: This was after the fact, 


7 

this was after we had taken it over. We were 

8 

i 

fixing the building to what we considered • 

9 

reasonable state of repair. 


10 

THE REFEREE: Had you at any time told 


" i 

Ovensyer and given then a shot at it? 


12 

THE WITNESS: Yes, sir. 


13 

THE REFEREE: You had? 


i4 : 

THE WITNESS: Yes. 


>5 | 

THE REFEREE: Give me the circumstances 


16 !! 

under which you gave Overnyer first crack? 


17 

Were they supposed to do all of the work? 


18 

• 

THE WITNESS: Yes, sir. 


19 1 

THE REFEREE: Tell me how you told 


20 i 

them they were supposed to get cracking? 


21 

THE WITNESS: We have a letter - - I 


• 

have it back there, I don't have it with me. 


23 

wrote them a letter and we had our engineers 


24 

go over and make a detailed list of everything 


25 | 

that was wrong with the building and we pre- 
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sented that to then with a letter telling then 
they had thirty days to at least cone up with 
sone sort of a plan for repairing the building. 
We never got a response to that. 

THE REFEREE: I want to know what you 
told Overnyer and when? I can't, after all, 
penalise the debtor because you decided to pave 
it as though it were the entrance to the Royal 
Palace. 

You night as well pick up the question* 
ing, counsel. I don't want to becone nore in* 
volved in this than I have already become. 

I 

RE-DIRECT EXAMINATION BY MR. ABBERLEY: 

Q Mr. Brydon, did there cone a point in 

time in May of 1973 that you wrote a letter to D. H. 
Overnyer Company, Inc. at 201 East 42nd Street, New 
York? 

A I did not write that letter. 

Q I show you a letter dated May 8th, 

1973 and ask you to identify it? 

A This was a letter written by our 

company, by the president to D. H. Overnyer notifying 
then of the lack of naintenance on the prenises. 
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MR. ABBERLEY: I would like to have this 
letter marked in evidence. 

MR. LIFLAND: I would like to point out. 
Your Honor, this is a letter of conditions - - 
THE REFEREE: Let me draw my own conclu¬ 
sions . 

(At this time the said document 
was so marked as Applicant's Exhi¬ 
bit "7" in evidence.) 

THE REFEREE: This ssems nice and honest 
and forthright - - send your engineer jp, com¬ 
pare notes, and see what is wrong. 

MR. LIFLAND: We may have done just 

that. 

MR. SANDLER: We did, Judge. 

MR. LIFLAND: I think the testimony 
will show that was done. 

Q Mr. Brydon, referring to the letter 

written by Mr. Pauley, the president of the company, 
to Overmyer, dated May 8th, 1973, do you know of your 
own knowledge whether or not thore was a response 
from the D. H. Oven».yer Company, Inc. to this letter? 

A To my knowledge there was no response. 

Q Did anyone from the D. H. Overmyer 

Company, Inc.at any point in i;ime thereafter, go to 








1 





16 

17 || 

18 

19 

20 II 




the premise* and discuss with you or anyone else, 
the repairs which you believed should have been made? 

A No, they didn't. We specified - - 

MR. SANDLER: I object. 

MR. LIFLAND: How does he know if some¬ 
one was there? 

MR. ABBERLEY: I asked of his knowledge. 

MR. SANDLER: You did on the prior 

question, not on the second question. 

A To my knowledge, no, they didn't. 

Q They had no discussion with you? 

A No. 

Q To your knowledge they had no discussion 

with anyone else? 

A To my knowledge, that is correct. 

Q Concerning the maintenance of the 

building? 

A Correct. 

Q Finally, let me ask you one last 

question. Referring to the letter addressed to 
McGuire, Wood 4 Battle, which I handed you a few 
moments ago which contained a list or an itemiza¬ 
tion of the work to be done - - 

MR. LIFLAND: I object. There is no 


% 
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reference to the list in the exhibit 
Q Will you identify the letter? 


A This is a letter we sent to our lawyers 
listings maintenance that we had done on the building 
to bring it up to an acceptable standard. 

Q This letter was written by you to your 

attorneys in Richiaond? 

A That is correct. 

THE REFEREE: What is the date? 

MR. ABBERLEY: February 6th, 1974. 


A That’s correct * - 

MR. SANDLER: Objection. 

MR. LIFLAND: There is no connection to 
this letter. 

THE REFEREE: I don't see anything on 
that point. 


MR. SANDLER: 1 It's a letter to his own 


lawyer - - 

THE REFEREE: I will sustain the objec¬ 
tion simply because it's not important or 
relevant to the inquiry. 

I am interested in knowing the total 
amount of the responsiblity of Oremyer re¬ 
maining open at the filing of the petition. 






1 




yit 

Since the debtor nakes so such of the fact he 
is only a month in default I as inquiring 
what sight have beer, incurred by Oversyer but 
not paid? 

Q Mr. Brydon, do you have in your records 

which you have with you any documentary evidence show* 
ing the extent of the repairs which renained to be done 
in the building to, in your opinion, properly maintain 
the building prior to November of 1973? 

THE REFEREE: Simply state as of August 

i 

9th when you took possession of the building 
* * do you have any knowledge as to which you 

I 

I 

could now testify as to the physical condition 
of the premises which you, in your judgment, 

I 

think necessitated repairs or proper sain* 
tenance? 

MR. SANDLER: I object to the question. 
Your Honor. 

THE REFEREE: Overruled. 

MR. SANDLER: I thought you were 
stating counsel's question. 

THE REFEREE: I am making my own 
question. 

MR. SANDLER: I withdraw my objection. 
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THE REFEREE: A* of August 9th, what 
was the condition of th# building as you viawad 
it? What had to ba dona? 

THE WITNESS: What had to ba done as 
we viawad it was there had to ba quite a bit 
dona* The building looked horrible, it was 
bad inside, there were leaks, flashings they 

j 

How about the bumpers? 

No buapers. 

How about the doors, were 

i 

Some were, most weren't. 
What was the physical con- 
dition of the concrete floor inside? 

THE WITNESS: There were holes in the 
floor; there are still are holes in the floor, j 

THE REFEREE: What was the condition of 

! 

the parking lot or roadway? 

THE WITNESS: The parking lot was in 
very poor condition in that it had standing 
water on it after every rain and it had holes 
in it, and it was not in very good shape, even 
though it was reasonably new. 


had problems with. 

THE REFEREE: 
THE WITNESS: 
THE REFEREE: 
they operable? 

THE WITNESS: 
THE REFEREE: 


ii 





1 

1 
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2 

Q Mr. Brydon, hare you, as the landlord, 


3 

gone forward and, in affect, dona any of these repairs 

• 

4 

to which you refer? 


5 

A Yes, we have brought the building up 


6 

to what we consider a reasonable state of repair with 

7 

the exception of a hole in the floor of the largest 

8 

building and the sprinkler systea. 


9 

Q How much money has been spent to 


10 

j 

effect these repairs? 

j 


11 

A To date we have spent - * 


12 ! 

THE REFEREE: Eighty-nine thousand 


j 

13 

dollars, it must be. 


14 ; 

THE WITNESS: Less. Forty-four thousand 

1 


is i 
; 

dollars for the parking lot which we have not 


i6: 

i 

physically paid but since the work has been 


17 dona, wa will pay. 


r 18 ; 

THE REFEREE: You mean, you put one 


19 ! 

hundred thousand dollars into the repair of 


20 

that building? 


21 

THE WITNESS: Acting on the advice of 


22 

our lawyers that it is. 

• 

23 

THE REFEREE: It's worth it? 


24 

THE WITNESS: No - - it was our build- 

| 


25 

ing as of August 9t'i and we were, frankly, 
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ashamed to have anything that looked that bad 
belong to us. We are a business organization 
and one thing we knew is we couldn't sell it. 

THE REFEREE: Well* Overmyer was not 
responsible for the aesthetics, he was responsi¬ 
ble to make sure it was operable as a warehouse. 


D 


RE-EXAMINATION BY MR. SANDLER: 


Mr. Brydon* are you an engineer7 


Are you a contractor? 


Do you have any contracting experience? 


When the repairs were made subsequent 


to August* was there competitive bidding done? 

A Yes. 

Q Were you personally involved in the 

competitive bidding? 


No. We have a purchasing agent that 


handled that. 


bids with you? 


Do you have copies of the competitive 


Not with me. I only have a copy of the 


o 
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final bill. 

Q You testified your lawyers discussed 

with you spending money for repairs, is that correct? 

A No, all we askwd from out lawyers was 

to give us the necessary steps to terminate our lease 
with the D. H. Overmyer Company. This was, as you 
recall, in August when we had no idea, of course, 
there would be any Chapter XI proceedings. 

Q I am sure your lawyers advised you how 

to terminate the lease. There was also testimony from 
you as to a discussion with your lawyers as to spending 
money for repairs after you were collecting the rents 
after August 9th? 

A I don't believe I testified discussing 

with our lawyers spending money about repairing the 
building. If I gave you that impression, this is not 
correct. 

Q Does the Carpenter Company have its own 

building next door to the Overmyer warehouse? 

A Yes, sir. 

s Is it approximately the same size? 

A No, it's approximately ten times bigger. 

Q Were you concerned about the appearance 

of the Overmyer warehouse because of its proximity to 
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19 ; 

fl 

20 1 
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your own headquarters? 

A I can't really say that was a factor, 

or anything. 

Q It was no factor at all? 

A It's hard to say. 

Q What color is the Carpenter building? 

A Red brick. 

Q What color was the Overmyer warehouse 

after the painting? 

A Light brown. 

Q What was it before it was painted? 

A White with rust strips. 

Q Are you familiar with the name Bill 

Reuse (phonetics)? 

A Yes. 

Q Who is Bill Reuse? 

A Bill Reuse was the Virginia area 

manager. 

Q For who? 

A For D. H. Overmyer Company. 

Q After the landlord sent the letter, 

I believe it was of May 8th, by the president about 
the need for repairs, wasn't there a telephone call 
or a visit from Bill Rause? 
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A I don't recall. There night have been. 

Q Wasn't a meeting arranged between Bill 

Rause and the landlord's engineerT 

A If it was, it was held by the president 

since this particular aspect was his project. 

Q Were you aware of any such meeting be¬ 

tween Mr. Rause and the engineer to go over conplaintsT 

A I don't recall any. 

Q Don't you know of your own knowledge 

that subsequent to that May letter Overmyer commenced 
paving repairs, very substantial paving repairs, at the 
premises? 

A Of my own knowledge, I know there was 

I 

l 

some paving but as to the time that the paving took 
place, I don't know. 

Q Well, it took place after May 8th, 

didn't it? 

A I don't know; I couldn't tell you. 

Q But, it might have? 

A It might have, might not have. 

Q Are you familiar with any other repairs 

made by Overmyer subsequent to May 8th? 

A I did not set foot on the premises 

until sometime in May or June. That was the first time 




I set foot in the premises over there, and I did not 
become familiar with the property until August 9th 
when I met the tenants. 

Q So that, actually, you were not really 

familiar with the conditions of that premises prior 

to August 9th, is that correct, of your own personal 
knowledge? 

A Of ay personal knowledge - - I have the 

engineer's report which was requested by Mr. Pauley, 
who was our president. 

Q I am not talking about your engineer’s 

report, I am talking about your own personal knowledge. 

You had no personal knowledge prior 
to August 9th, is that correct? 

A Of the extent of the building damage? 

Q No, the extent of the building's good 

features. Did you have any knowledge of the building’s 
good or bad features prior to August 9th? 


Q So that it's possible extensive re¬ 

pairs might have been made by Overmyer prior to 
August 9th, for all you know, that is possible, isn't 


A 


That is possible, I suppose, yes, but 
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my inspection on August 9th certainly didn't indicate 
any. 

Q Did you na)ce a written inspection re* 

port of your own inspection on August 9thT 

A No. We requested that our engineers 

go back into the building on that date and make another 
inspection to see what had happened. I also requested 
that each tenant that felt there was something wrong 
that had gone to Mr. Rause to have something fixed 
and had not been fixed, send me a letter to that ef¬ 
fect, which they did. 

From those letters it would indicate 
nothing had been done. 

Q In effect, you solicited complaints 

from sub-tenants - - 

THE REFEREE: No, he asked them what 
was going on. 

MR. SANDLER: I will ask the Court to 
take judicial notice of that. 

Q And, it was based on this inspection 

on August 9th that the repairs were subsequently made, 
that you testified to, that cost eighty-nine thousand 
dollars? 

A Right. 
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MR. SANDLER: Mr. Abberlay, can I see 

the termination notie*. 

Q Mr. Brydon, I show you the Juna 22nd, 

.97> default notlca sant by tha landlord to Ovenyer 
and I ask you if thara is any rafarance in this lettar 
to tha nead to make rapairsT 

A No, thara is not. 

Q I show tha termination notice sent by 

the landlord to Overmyer, dated July 23rd, 1973, 
and ask you if there is any reference in thr^e to a 
default by reason of repairs? 

A No, there is not. 

Q Both letters refer to a default in the ! 
payment of July rent, is that correct? 

A That is correct. We didn't feel we 
needed more than one default to terminate our lease. 

MR. SANDLER: No further questions. 

MR. ABBERLEY: No further questions. 

MR. LIFLAND: I have one or two, Judge. 

RB-CROSS EXAMINATION BY MR. LIFLAND: 

Q Mr. Brydon, are you aware under the 

Overmyer leases it was tha obligation of the sub¬ 

tenants to make certain repairs in these buildings? 
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A I would have to review the Overmyer 

leases. 1 believe that's the case, yes. 

Q It would also follow since you testi¬ 

fied your leases were substantially the same as the 
Ovemyer leases with the same sub-tenants, but that 
requirement would continue? 

I 

A That is correct. 

i 

Q Did you ask the sub-tenants to make the 

repairs to the building? 

I 

A My understanding is - - 

Q Did you? 

A Yes. 

THE REFEREE: Let him answer. 

A Our scope of repairs was only on the 

i 

basic structure of the building - - the roof, the 
surroundings - - 

THE REFEREE: Were these the responsi¬ 
bilities of the subs, to your knowledge? 

THE WITNESS: No. 

I 

THE REFEREE: Did you understand them 
to be the responsibility of Overmyer under 
the main lease? 

THE WITNESS: Yes, that is correct. 

The sub-tenants had the responsibility for 
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//M 

keeping their own areas - - this is my know¬ 
ledge of it - - and the way we wrote it was 
if they did any damage, say, to a door or 
something like that, they would repair it. 

If they left it dirty, they would be 
required to keep it clean when they left. It 
would be a state or organizational maintenance. 
Q The responsibility to repair doors would 

be that of the tenants and not the owner of the proper¬ 
ty, and not Overmyer? 

A Doors may have been a bad choice. 

Q It's your choice. Did you ever ask the 

tenants to make any of these repairs which you made 
or to bear the responsibility for making those repairs? 

A Once the building was in a reasonable 

state of repair, which it is now, and it was then, 

'in December, anything after that time we notified them 
if they did any damage they would be expected to pay 
for the repairs. 

THE REFEREE: Have we had a single case 
here where any sub was responsible for the reof 
or parking areas? 

MR. LIFLAND: He harin' t testified to 
roof damage. 





^/48 


2 


THE REFEREE: 

I am asking you if we had 

3 


a single case here 

where any sub was responsi- 

4 


ble for structural 

defects, paving, bumpers. 

5 


and so on? What is 

it you are trying to do? 

6 

i 

MR. LIFLAND: 

I believe there was a case 

7 


with bumpers, yes, 

sir. 

8 

j| 

THE REFEREE: 

Bumpers all around the 

9 


building? 


10 

|| 

MR. SANDLER: 

The truck bays of a par- 

11 


ticular tenant. 

| 

12 

1 

THE REFEREE: 

I am not speaking to that.! 

13 

1 

Is that it? 

1 

14 

it 

MR. SANDLER: 

Yes. 

15 


MR. ABBERLEY 

: Yes, Your Honor. 

16 


MR. SANDLER: 

I call Mr. Flanagan. 


SAMUEL H. FLANAGAN, having been duly 
sworn by Honorable Roy Babitt, was examined 
and testified as follows; 


THE REPEREE: Give your full name and 
home address to the reporter, please. 

THE WITNESS: Samuel H. Flanagan, 2 


Chester Road, Darien, Connecticut 
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DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, are you presently employed 

by the receiverT 


Yes, I am. 

In what capacity? 

In ths area of marketing and collection 


A 

Q 

A 

of rents. 

Q Prior to your employment by the receiver, 

did you occupy a similar position with the debtor? 

A Yes, I was Eastern divisional manager. 

Q When you were working for the debtor, 

what area was under your direct supervision? 

A Basically the East Coast. 

Q Was the Richmond, Virginia area under 

your direct supervision? 

A The Richmond, Virginia area has been 

under my supervision since I Joined the company. I 
have been responsible for the happenings in Richmond 
for a little over nine years. 

Q Richmond, directly? 

A Yes. 

Q Was Bill Rause the local resident 

managsr for Overmyer directly under your supervision? 
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Bill Rause was the Richmond, Virginia 
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regional manager and had been for four years. 

Q Do you know whether the Overmyer Company 

made repairs to the Richmond, Virginia warehouse sub* 
sequent to May of 1973? 

A I don't have the files. I will give 

you my knowledge. A report was received and a request 
was made by the owner of the building. The Carpenter 
Company, and attached to the request was that that 

I 

some repairs be made. It was a rather extensive re¬ 
port from an engineering firm, I believe, located in 

I 

Richmond, a co\ of which was received from wherever 

j 

in the Overmyer organization had been transmitted to 
me from the construction 5 engineering department, 
requesting that I have the resident manager meet with 
the engineer, which he was requested to do, and he 
reported back to me with regard to his meeting. 

Now, I cannot tell you for a fact that 
I know that they met at the premises because I wasn't 
in attendance, but it is my belief Bill Rause did meet 
with a representative of the engineering firm, they 
did talk about certain repairs that were needed, and 
after this meeting certain things did happen. 

Having a limited amount of funds that 
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2 

were being expended in the area of repairs and construc¬ 


3 

tion, the construction department deemed the repairs 


• 

to the driveway of sufficient nature to oring into the 


5 

City one of their people and rather extensive repairs 

i 

6 

were made to the driveway area at Richmond Number 1, 


7 

along with several other properties that needed some 

1 


8 

attention in Richmond. 


9 

The total extent and total dollars I 


10 

can't tell you, maybe Mr. Guy can. 


11 

Q Do you have any idea of the dollars? 

( 

12 

A Something in excess of twenty thousand 


13 

dollars in repair of the pavement of Richmond Number 


14 

1. 


15 

Q This was subsequent to May 1973? 


16 j 

A It was during the springtime of 1 ?3 


17 

1 

which I would believe happened after May 9th. 


18 j 

In addition to this, Rause requested 


19 ! j 

that he be permitted to utilise his own employees in 


(1 

20 i 

j 

the repair of the several doors in which he felt the 


21 

company was at that point in time responsible for. 


A 22 

• 

and requested the tenants to repair the doors which 

I 

23 

they were responsible for. He also had met with some 


24 i 

success in repairing as opposed to replacing the gut¬ 


25 

ters on one of the other buildings, and he proposed a 
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program whereby he would institute a repair of the 
flashings and gutters utilizing his own people. 

Some work in this area was done. To 
what extent without consulting with Mr. Reuse, I an 
not in a position to tell you. 

In regard to his meeting the engineers, 
I understand there were a number of recommendations 
that the engineers made that were not in accordance 
with bringing the property or the repair of the pro¬ 
perty up, but enhancing it. 

THE REFEREE: I think I have the flavor 
of this. 

A The skylights of the entire back end 

of the property had been repaired. The holes were 
caused by youngsters throwing rocks through them, so 
we were told, and it was deemed if something were 
placed over them, it would be deemed that would be a 
proper repair. 

MR. SANDLER: Thank you. 

MR. ABBERLEY: No further questions. 

MR. SANDLER: I rest. 

THE REFEREE: Now, we are done with 
the landlord's case? 

MR. SANDLER: Yes. 
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THE REFEREE: Thank you, gentlemen• 
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PROCEEDINGS 


MR. SANDLER: We are ready to proceed 
with the trial of St. Louis 2 and 3, Your 


Honor 
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MR. SLATER: We would lik« to have a 
stipulation of fact if counsal for tha re- 
caivar and debtor would agraa. 

THE REFEREE: Do I have a rasponsiva 
pleading hare? 

MR. LIFLAND: Ours was handed up* 

Your Honor. 

THE REFEREE: I have tha receiver's 

and - - 

MR. LIFLAND: Ours was handed up. 

MR. KAYE: I have an amended applica¬ 
tion. 

THE REFEREE: Do thay gat a chance to 
amend it? 

MR. SANDLER: Our answer is directed 
to tha amended application because we knew 
it was coming, and therefore, we held back. 

THE REFEREE: I don't have your answer 

at all. 

MR. KAYE: And, there is a reply. I 
didn't get a copy of the amended answer. 

THE REFEREE: Do you understand your 
•newer is the answer to the amended applica¬ 
tion? 
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2 

MR. SANDLER: Yes. 


3 

MR. LIFLAND: The debtor adopts the 


4 

receiver's answer. 

• 

5 

MR. SANDLER: What would you like to 

6 i 

stipulate? 


7 

MR. SLATER: If Your Honor please. 


8 

there are two leases for two buildings here. 


J 

We would like to stipulate as to those two 


10 i 

1 

leases. 


ii i 

Ite* 2, we didn't sought notices of 


12 

default for failure to pay rent in 1973. We 


13 

would like to stipulate that the notice was in 


14 | 

accordance with Paragraph 15 of those two 


15 1 

leases and they were duly received. 


16 

We would further like to stipulate no 


17 



18 

quired by the lease after the default. 


19 

1 

We would further like to stipulate 


20 

subsequent thereto, a notice to terminate in 


21 1 

accordance with Paragraph 15.02 was served, 


2 2 

not only upon the debtor in this case, but the 


23 

guarantors *nd certain subtenants. 

• 

24 

THB REFEREE: What was the gravament 


25 

of that? 

_i 


i 










MR. SLATER: Failure to pay. The 
notice of default was affective at the end 
of July, 1973. Subsequent to that, they made 
no effort whatever to cure it. 

MR. SjiNDLER: Wait a minute, I am going 
to object to this because Mr. Slater is not 
stipulating. 

MR. SLATER: I don't want to get into 
an argument. Subsequent thereto we filed an 

ouster proceeding and unlawful detainer in 
the city, the City of St. Louis, Missouri. 

In addition thereto, we filed a proceed¬ 
ing in the United States District Court in 
St. Louis, which called for a money judgment 
against certain parties including the debtor 
herein. 

That was tbe state of facts when the 
Court issued its stay order and all proceed¬ 
ings were stayed. We would like the Court, 

** * matter of the stipulation, to agree we 
have complied with all of the provisions of 
the lease and we were legally proceeding to 
get a Judgment in place of what we already 


received 






a 


1 

it 

1 

2 

MR. SANDLER: It'* not a stipulation, 


3 

it's a request for a ruling in favor of the 


4 

landlord. We will agree to stipulate that 

• 

5 

- - we will not agree to the legal conclusions. 

6 i 

That 1 s for the Court. I as not going to 


I 

7 1 

stipulate against myself. 


8 ! 

THE REFEREE: All you can really stip¬ 


9 j 

ulate is that steps were taken by the landlord 


.0 

in keeping with what it thinks the lease re¬ 


11 

quired. I will decide whether there has been 


12 

compliance and what the legal impact is. 


13 

MR. KAYE: You have agreed to stipulate 


14 

to the notice of default and termination, that 



they were duly servedT 


16 | 

MR. SANDLER: I will stipulate that 


17 

the notice is annexed to your amended com- 


18 ! 

I 

plaint were duly served and received. I will 


19 |j 

not call them anything but letters dated May 


20 

1 

31st, 1973 and June 27th, 1973. 


21 1 

MR. SLATER: Will you stipulate that 


i] 

22 ! 

the June 27th, 1973 letter was received June 


I 

23 i 

24 { 

29th, 1973T 

MR. SANDLER: Yes. 

i 

• 

25 

MR. SLATER: Will you stipulate further 










Oi 

in the contents of that letter it requires 
that possession be delivered on or before - - 

MR. SANDLER: No, I won't. The letter 
speaks for itself. 

MR. KAYE: Will you also stipulate that 
an action was, in fact, commenced in the St. 
Louis Court to recover possession for unlawful > 
detainer? 

MR. SLATER: That was in the Magistrate 
Court in the City of St. Louis, State of 

I 

Missouri, Number 71199, David Spat* versus 
D. H. OVermyer Company, Inc., a Missouri 
corporation - - 

MR. SANDLER: Was an answer filed? 

MR. SLATER: The defendant was repre¬ 
sented by local counsel. 

MR. SANDLER: Can I see a copy of the 

answer? 

MR. SLATER: I don't know that we have 
a copy of the answer. 

MR. KAYE: I have a copy of the answer. 

MR. SANDLER: I believe we can stipulate 
that the action was commenced and that the 
defendant appeared by counsel and generally 







fgf 

'* 'jp . - 


♦ 

1 

08 

I 

2 

denied all tha allegations in the conplaint 


3 

in that particular action. 


4 

Any other stipulationT 

• 

5 

MR. SLATER: What abajt payment of 

1 

6 

rent? Will you stipulate to the non-payment 


7 

of rent from a particular date? 


8 

MR. SANDLER: What dat« are you claim- 

' 


9 

ing? 


10 

‘ 

MR. SLATER: We are claiming February 


11 

of 1973 down to and including rhe date hereof. 

12 

THE REFBREE: You have not been paid 

13 

since February of 1973? 

14 j 

MR. SLATER: That is correct. Your 


15 

Honor. 


,6 

THE REFEREE: And have not been paid 


17 

taxes? 


18 

MR. SLATER: That is correct. Your 


19 

Honor. 


20 

MR. KAYE: There were several payments 


21 

made of use and occupation. 


22 ' 

MR. SLATER: That Is also correct, sir. 


» 

We had received two or three for use and 

• 

74 | 

occupancy. 


25 ! 

& 1 

THE REFEREE: The point is from 



<> 

i 

i 


5 





\ 


1 

0 9 

2 

February of 1973 until the filing of the 

3 

petition - - 

• 

MR. KAYE: There wee no rent paid. 

5 

THE REFEREE: The mount of the arrear¬ 

6 

ages total what? 

7 

I 

MR. SLATER: Approximately one hundred 

| 

8 

forty thousand dollars including taxes. 

9 

THE REFEREE: Including taxes? 

10 

MR. SLATER: I could be wrong; it could 

11 

be higher. 

12 

MR. SANDLER: What are the taxes? 

| 

13 

MR. SLATER: Taxes are approximately 

14 

twenty-four thousand dollars a year. We have 

is : 

not been paid since February of 1973 and taxes 

i 

16 

for February, 1973 and 1974 have been paid by 

17 

the owner of the property. 

18 | 

In the meantime, in order to sustain 

19 1 

i 

our mortgage, we have borrowed one hundred 

20 

thousand dollars at an interest rate of four 

21 

| 

points over prime. 

• 

MR. KAYE: Will you stipulate the fact 

• 

that no rent was paid between February, 1973 

24 

and November 16, 1973, the date of the filing 

25 

here? 





MR. SANDLER: I not* from your letter 
the rent for one building is twenty*six hun¬ 
dred dollars and the rent for the other is 
twenty-two hundred dollarsT 

MR. SLATER: That is correct. 

MR. SANDLER: We will so stipulate. 

THE REFEREE: Do you think that's so 
■uch of imputing the landlord as Judge BTiant 
called it in Unishops? 

MR. SANDLER: The truth is the truth 
if the rent is unpaid. 

THE REFEREE: Do you think this is 
Queens Boulevard Liquor? 

MR. SANDLER: I think the reaMdies are 
stronger - - going away from the individual 
case, the equities are far stronger to the 
landlord in this case than in Queens Boulevard 
Liquor. A liquor store could be run froa any 
one of on* hundred different preaises. 

Here if the business has subtentants 
and you lose the subtenants' leases, you are 
out of business. 

MR. KAYE: Will you stipulate there is 
a sublease between Overayer and Continental 






I 

i 

0 a 


2 

Can Compaay? 


3 

MR. SANDLER: I will stipulate wa have 

9 

4 

a sublease between Overmyer and Servicecenter, 


5 

Inc. and pay monthly installments of eleven 


6 

thousand five hundred eighty-four dollars. I 


7 

will exhibit to you a copy of the lease and 


8 

we will mark it as an exhibit. 


9 

MR. SLATER: With regard to that parti¬ 


10 

cular paper, I will stipulate this particular 


11 

paper purports what you claim it to be. 


12 

I want to bring to the attention of the 


13 

Court the following: 


14 

This was signed, as I see it, on March 



15th, 1974 while these proceedings were pending. 


16 

MR. SANDLER: We signed deals yesterday, 


17 

too. We are trying to sign one today. 

l 


18 

MR. KAYE: Will you stipulate as of 


19 1 

November 16th, 197S, that - - 


20 

MR. SLATER: There was no sublease 


21 I 

other than those we terminated lawfully? 


u 

a 

MR. KAYE: Will you stipulate as of 

• 

» j 

November 16th, 1973, there was a sublease 


24 

between D. H. Overmyer and Continental Can 

i 

25 

|| 

Company? 






1 

il 

On 

1 

2 

MR. SLATER: It vac D. H. Overmyer 


3 

Company, a Miccouri corporation, a direct 


4 

tenant of David Spat* that in turn, in 1966, 

• 

5 

entered into a lease, in 1966, with Service- 

6 

center. When we purchased the property we 

1 

7 

took it subject to that state of facts? 

[ 

8 

Our ltase likewise, states that no 


9 

additional subleases will be entered into 


10 

unless they are presented to the landlord. 


11 

whose consents rust be obtained, which would 


12 

not be unreasonably withheld. The lease which 


13 

was signed in March, 1974, to which the receiv 


l 

1 

14 

er's counsel makes reference was not brought 

i 


15 

to our attention and we did not consent. 


i 

16 

We would like the record to show such. 


17 

that Servlcecenter, Inc. is a pocketbook 


| 

18 | 

corporation for Mr. Overmyer. 


r 1 

19 1 

I will say for the record Mr. Overmyer 


20 

is not a tenant and we don't want him there. 


21 1 

We will not rest until we boot him out of 


22 

there. That's the position of the landlord. 

I 


23 

I didn't come from Chicago to agree to anything 

• 


less. 


24 j 



i 

25 ■! 

! 

THE REFEREE : This sublease is with 






whoT 


MR. SLATER: Servicocenter, Inc., Your 

Honor. 

THE REFhREE: Is thit i sub of Ovtnytr? 
MR. SLATER: It is signed by Dan 
Overayer. I will show it to you iaaediately. 

MR. LIPLAND: I believe Mr. 0verayer 
has an interest in it. 

MR. SLATER: Like one hundred percent? 
MR. LIFLAND: I won't stipulate to 
that, sir. 

MR. KAYE: We are not asking you to 
stipulate to that, Mr. Lifland. 

THE REFEREE: If. D. H. Overayer Coapany 
is, how does this debtor get involved, then? 

MR. SANDLER: The debtor is not involv - 
ed. 

MR. LIFLAND: This is a third party. 

It has nothing to do with Overayer. 

THE REFEREE: The debtor subleased to 
another coapany. Is that the sublease? 

MR. LIFLAND: That is the sublease. 

Your Honor, yes. 

THE REFEREE: Who held the sublease 




before the March, 1974 subleaseT 

MR. SLATER: Continental Can Company 
through Servicecenter. 

Servicecenter'a sublease was terminated 
in July of 1973. They are not a party to this 
reorganization proceeding and the stay order 
of this Court dees not protect them. 

They cannot hide behind the stay order 
which affects D. H. Overmyer Company, a 
Missouri corporation. Nevertheless, counsel 
in St. Louis represented to the Court this 
Court's stay order stops all proceedings in 
St. Louis, including our right to ouster Ser¬ 
vicecenter, Inc. 

Quite clearly this was a misstatement 
and we want it rectified. This stay does not ! 
cover Servicecenter, Inc. 

THE REFEREE: Who are the parties with 

Spatz7 

MR. SLATER: D. H. Overmyer Coaqpany, 
a Missouri corporation. 

MR. KAYE: There is a lease dated March 
15th, 1967, between David Spatz and D. H. 
Overmyer Company, a Missouri corporation, 
which lease commenced March ISth, 1967, and 






expire* March 14th, 1992. 

MR. SANDLER: Are there any renewal 
options? 

MR, SLATER: Yes, four five-year renew¬ 
al options. 

MR. SANDLER: Does the rent go down? 

MR. SLATER: Only in the fourth five- 
year period. 

THE REFEREE: I still don't understand 

this other company. There is one sublessee? 

MR. SLATER: Your Honor, at the time 
we entered into the lease - - the lease reads 
as follows - - 

MR. KAYE: There is a copy of the lease 
attached to the amended application. 

MR. SLATER: If the Court will turn 
to Page 1 of the lease. Your Honor, the very 
full last paragraph and witness to the para¬ 
graph - - 

THE REFEREE: I see that. 

MR. SLATER: That was what we took 
subject to. However, I am now led to believe 
that the lease between Servicecenter and D. H. 
Overmyer Company, a Missouri corporation, 





1 

1! 

0 16 


2 



3 

new lease entered into March 15th, 1974. 


4 

W« were never served with a copy there- 

• 

5 

of and, in any event, Servicecenter ' a right 

6 

to possession was legally terminated July, 


7 

1975. They were not protected by any order of 

j 


8 

this Court in any shape or form. 


9 

MR. SANDLER: If Your Honor please. 


10 , 

whether or not Servicecenter’s right was ter- 

I 

11 i 

■inated because they purportedto terminate 


I 

12 

without any additional proceeding is not what 


13 1 

1 

1* at issue in this case. 

• * *> 


14 

I think what is emerging is that 


15 

Servicecenter emerged from this building after 


16 jj 

this landlord bought the property and leased 


17 i 

it back to Overmyer. This was not a brand new 


18 j| 

tenant created for this proceeding. This 


19 ! 

tenant has been there from day one. We are 


20 : 

prepared to proceed now with testimony. 


21 1 

Whether or not the lease was terminated is 


22 ! 

the issue before this Court. Counsel is taking 


23 |i 

the position because they sent a letter back 

• 

|| 

24 | 

in May, the lease is terminated. 


25 

j! 

There was never a State Court proceeding 
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or Federal Court proceeding that went to con- 


2 ! 

3 

4 


8 

9 

io !| 


ii l! 


12 
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15 ' 

16 


17 


I! 


18 

19 

20 
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22 
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24 

25 




I 


elusion. We would now like to proceed in a 
more traditional manner. 

Mr. Slater nay go under oath if he is 
a principal in this deal. 

MR. SLATER; I am. I want the Court to 
be advised I not only proceed as attorney but 
as a principal. 

MR. KAYE: We have a memorandum of law 
to submit at the conclusion. Under Missouri 
Law no termination is necessary once there is 
a notice of termination pursuant to the lease. 

We will sufficiently brief that at the 
time. May I call Mr. Slater to the stand? 

THE REFEREE: I want all this evidence 
in the record, about the leases. 

HOWARD R. S L A T E .R, having been duly 
sworn by Honorable Roy Babitt, was examined 
and testified as follows: 

THE REFEREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Howard R. Slater, 120 






am 


1 

|| 

j 

Oil 

1 

2 

3 

South Door Park Drive, Highland Park, Illinoia. 

I 


4 

DIRECT-EXAMINATION BY MR. KAYE: 

• 

5 

Q 

Mr. Slater, are you an attorney duly 

| 

6 

admitted to practice lav in the State of IllinoisT 


7 

A 

I am; also in the State of New York, 


8 

since 1940 

• 


9 

Q 

In such capacity do you represent David 


10 

Spate, the 

landlord herein and applicant? 


11 

A 

I do. 


12 

Q 

In addition to representing Mr. Spatz 


13 





as legal counsel, do you hold an interest in the 


14 

building known herein as St. Louis 2 and 3T 


15 

A 

I do. I approximately own eight 


16 

percent. 

1 


17 

1 

Q 

Are you completely familiar with - - 


18 

fro* your < 



19 

1 

>wn personal knowledge - - with the operation! 


of this building and the partnership that owns itT 


20 

A 

I am. j 


21 

j 

Q 

Are you familiar with the various 


22 

contracts, 



23 , 

t 

connection 

with this building? 

• 

24 : 

• 

A 

j 

I am. 



Q 

I call your attention to the lease dated 



'l 
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March 15th, 1967 between David Spatz and D. H. Over- 
■yer Company. Inc. for the premises in question. 

Are you familiar with that leaser 
A I am, sir. 

Q Can you tell us under what circumstances 
this lease was entered into? 


I 


A At the time that we negotiated for the 
purchase Of th. property the omer thereof was d. H. 
Overmyer Company, Inc., a Mias.uri corporation. They 
wre then and exhibited to u, existing le.a.hold., on. ! 
between The Overmyer Company, Mlaaouri and a company 
called Servicecenter, Inc., llk.wia. . Missouri corpo¬ 


ration, which, In turn, had aubleaa... on. a major one 
with Continental Can Company, a New York corporation, 
“d two other additional aublo.au with two comp.nl., I 
whose names I no longer recall. 

The record should show that those addi- 
tional subleases ran their course and th. tenant, are j 
no longer In th. premises. After w. purchased th. 
property we leased it back t0 Th . orormy.r Company, 
Missouri, under a net-net lease. 

There was a separate lease for St. 

Louis Number 2 and a separate leas, for St. Louis 
Number 3. The net rental from the 


two properties to- 





1 

o 

«M 

o 

j 

2 

gather is seventy-nine hundred thirty-two dollars par 


3 



4 

real estata taxes and absolutely all costs of mainte- 

• 

5 

nance and operations of whatever nature. That is tha 


6 

meaning of tha so-called net-net lease. 

1 

7 

We were advised at that time that 


8 

Servicecenter, Inc. was a corporation that was part 


9 

of the Overmyer family. We were given their address 


10 

as 42nd Street and Third Avenue, the same address of 


11 

the then Overmyer operation. 


12 

We were told that Servicecenter, Inc. 


13 

was primarily in the business of servicing warehouses, 


14 ! 

operating fork lift trucks and actually functioning 


15 

as an adjunct of Continental Can Company which uses 


16 

| 

the warehouses to store on a pallet, huge amounts of 


i 

17 

equipment and other materials. 


18 

Under the terms of that lease the land- 


19 

lord was to bo advised and served with notice of any 


20 

1 

additional new subtenants. I state unequivocably we 

21 1 

have never been served with any notice of any new 

22 

subleases by Servicecenter or D. H. Overmyer Company 

23 

of anyone. Back in February of 1973, Missouri which 

• 

24 

was the tenant under the lease, stopped paying its 


25 ! 

jl 

rent. He served a notice of default which has not been i 
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stipulated into the record. I think it's the letter 
dated May - - 

Q May 31st, 1973? 

A May I have the letter? 

THE REFEREE: That’s Bxhibit "A" 

annexed to the amended application, I take it? 

MR. KAYE: That is correct. 

A That is right. Your Honor. That letter 

wms w *itten on my legal letterhead and sent out 
registered mail return receipt requested. 

I have in my possession, in my files, 
the certificate indicating receipt on June 2nd by 
D. H. Overmyer Company, a Missouri corporation. 

Q Excuse me, Mr. Slater - - 

■ 

A It's been deliberate. We asked for 

payment at that time of a sum of approximately forty- 
three thousand dollars consisting of twenty-one thous¬ 
and seven hundred dollars of unpaid rent, and unpaid 
real estate taxes of approximately twelve thousand 
dollars. Not a dime of it was paid. 

We waited the ten-day period required 
by the leases. We called and were given all kinds of 
reasons why it couldn’t be paid. We waited a reason- I 

i 

able period of time and pursuant to Paragraph 15 of that 


i. 
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i 

O 22 


2 

lease we sent them a notice of termination for default. 

( 


3 

Q Does that appear as Exhibit ”B"? 


4 

A That is Exhibit "B” ir. the amended 

• 

5 

application. It was sent to the party in question 


6 

return receipt requested. It was sent on June 27th and 

1 

7 

received on June 29th, and that notice says "That 


8 

your rights to the lease are terminated on July 31st.” 


9 

The lease requires that they be given 


10 

j 

a thirty-day period to vacate after the notice of 


li ! 

| 

termination. This in affect, gave them more. 

i 

12 j Q Subsequent to the mailing of the notice 

i 


13 ! 

i4 ; 

i 

*»! 

of default and the notice of termination, were you or 

Mr. Spatz ever contacted by any representative of 

D. H. Overmyer Company with a view towards curing the 


| 

16 

! 

defaults? 


j 

17 ! 

A Yes. 


18 ; 

was the substance of the conversa¬ 


19 

tion? 


20 ! 

A They sent a young attorney and a prop¬ 


21 

i 

erty manager to Chicago. The substance was would I 


22 ! 

! 

accept a one or two-month payment and simply delay the 


23 

ouster proceeding. We filed almost immediately, in 

• 

1 

24 

August of 1973, two lawsuits, one in the Magistrate 


25 ‘1 

Court in the City of St. Louis for unlawful detainer, 

I 
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«nd one in the Unite! State* District Court for the 

collection of a money judgment representing the unpaid 
rent. 

^ f ac t, you accept any payment 

fron thea? 

A Yes, I think they paid us two months' 

rent of approximately seventeen thousand dollars which 
was accepted under the terns of the stipulation that 
this was not intended to cure the defaults but merely 
to gain thea a delay in the trial of the trial of the 
proceeding then pending in St. Louis. 

Q Were those proceedings delayed? 

A They were. Mr. Barkin, our St. Louis 

counsel, under ay instructions proceeded to give thea 
a continuance for forty-five days. 

Q Did that period overlap November 16th, 

1973? 

A It sure did. 

Q Subsequently were you and Mr. Spat* 

served with an order of this Court staying the pro¬ 
ceedings? 

A Sonetiae in the nonth of December we 

were served with a copy of the order of this Court 
staying all proceedings against this debtor but not as 
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against Sarvicecentar. 

Q As of November 16th, 1973 had the de- 

faults intha laasa baan curad by D. H. Overmyer? 

A No, sir, nor was thara any way thay 

could possibly cura othar than by payment of ona hun- 
drad percent of the default plus payment of the legal 
fees. No amount was tendered. 

Q Was there aver a stipulation entered 
into that removed the default? 

A No, sir. On the contrary. The stipula¬ 

tion that cures the default specifically states "This 

is not to cura the default but merely to continue the 

■ 

proceedings." 

Q Mr. Slater, are you familiar with the 
gross amount that is paid to Mr. Spat* by 1). H. Over- 
myar for a year? 

A On a yearly basis, yas, sir. 

I 

Q What is that amount? 

I 

A It is one hundred twenty-one thousand 

dollars, approximately. 

MR. KAYE: Your Honor, I would respect- 
fully submit in addition to that amount the 
twenty thousand dollar figure you fixed par 
building must be added. Actually, we could say 
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there should be more. This is a one hundred 
sixty thousand square foot building. 

THE WITNESS: These are two buildings, 
one of one hundred twenty thousand feet and 
one of forty thousand feet. 


MR. SANDLER: How do you break that 

down. 

A Number 2 pay. fifty-six hundred seventy- 
thr« dollars p.r month; number 3 pay, twenty-thra. 
hundrod fifty-nin. dollars p.r month. Th. two togath.r 


P*y s.venty-nin. hundred thirty-two dollars per month. 

In addition to that, ther. are real 
«stat. tax payments of twenty-one hundred thirty-seven 
dollars a month. And, I hav. been advised by Mr. 

Booth that the receiver is actually reserving that 
twenty-on. hundred thirty-seven dollar, right now. 

If you add the twenty-one hundred 


thirty-seven dollars to th. seventy-nine hundred 
thirty-two dollars, you come to ten thousand sixty- 
nine dollars per month which is what w. are supposed 
to get, or approximately one hundred twenty-one 
thousand dollars par annua. 

Now, this ia an absolutely net oblige- 
tion and it makes no provision whatsoever for insurance 







0 26 

or property repair*, and maintenance or deferred re¬ 
pairs and maintenance. 

MR. KAYE: I would respectfully submit 
on the basis of twenty thousand dollars for a 
one hundred twenty thousand foot building, 
there must be an additional, approximately, 
one-third or eight thousand dollars added for 
the other forty thousand feet. 


THE REFEREE: That's seven thousand 


dollars. 


MR. KAYE: Excuse me, seven thousand 
dollars, which would make it twenty-seven 
thousand dollars in addition to the one hundred 
twenty thousand dollars which would mean this 
building costs D. H. Overmycir one hundred 
forty-seven thousand dollars per year. 

THE REFEREE: What is its yieldT 
MR. KAYE: T don't think Mr. Slater 
can testify to that. 

A I did look at the exhibit which Mr. 

Sandler submitted. As of March 15th, 1974, Service- 
center, Inc. agreed to pay one hundred thirty-nine 
thousand dollars per annum. May we have a copy of 


25 


that? 




MR. SANDLER: What? 

THE REFEREE: Is thara any ralation to 
thair relying on tha bankruptcy clause? 

THE WITNESS: We ware relying on tha 
terms in the lease itself months before the 
proceedings were instituted. 

THh REFEREE: You could assert a ground 
of termination under the bankruptcy clause. 

THE WITNEfS: We claim it is already 
terminated. Why go through it twice? St*, we i 
have the bankruptcy clause - - 

MR. JCAYE: Your Honor, I think it's 
more analagous to a secured creditor seeking 
to recover its security on which it has a lien i 
than what Mr. Sandler and Mr. Booth are assert¬ 
ing as an equitable defense where you have a 
company in Chapter XI whose principal opera¬ 
tion is located in the premises and if the 
Court ousts them from the premises, they have 
no possibility of operating. 

THE REFEREE: I am aware of the impli- ! 
cations of Lane Poods and the difference 
between that restaurant and Judge Judd's 
liquor store. 
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MR. KAYE: I have no further questions 
of Mr. Slater. 


MR. SANDLER: Can I have a copy of the 


lease, please. 

CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Slater, if I understand your testi¬ 
mony, and you correct ne, you stated when the seventeen 
thousand dollars was paid sonetine prior to November 
16th, that did not cure the default because the only 

i 

way to cure the default was to pay one hundred percent 
of the entire default plus the interest and counsel 
fees and whatever other costs were involved? 

A May I add to that? 

Q Was that your testimony? 

A No, ay testimony is to this affect, 

there is no way to cure a default if I refuse to 


accept it as such. 

We had terminated the lease and we were 
not going to reinstate it under any circumstances. We 
told this to Overmyer and they said please, don't 


oust us, give us an opportunity to work out our situa¬ 
tion. We said all right, but I want you to understand 
we will not reinstate you as tenant under any condition 
our acceptance is as to buying >ou time only in court. 
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Q They just made a gift of seventeen 

thousand dollars? 

A No, they owed us money. 

Q You said you accepted that seventeen 

thousand dollars pursuant to a stipulation? 

A Yes, sir. 

Q Where is the stipulation? Mr. Slater, 

I refer you to the stipulation of October 19th, 1973. 

A Yes, sir. 

Q Was that the stipulation you had in 

mind? 

A No, it's not, but go ahead. 

Q Pursuant to that stipulation Spatz, 

as landlord, Overmyer as prime tenant, and I guess 
Servicecenter as the first subtenant, and Continental 
Can, party of the third part and the final subtenant, 
seventy-five thousand dollars which would have been 
from Continental to Servicecenter, and to Overmyer, 
was stipulated and agreed to be paid by Continental 
to Spatz by Servicecenter. 

Are you familiar with that? 

A It's not what you say it to be. The 

payment of seventy-five thousand dollars actually was 
arrived at between Continental and Spatz and doesn’t 
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2 

represent money. 

3 

I 

Q Did Spatx hare a contracural relation¬ 

4 

ship with Continental Can? 

5 

A No, sir. We had a right to possession 

6 

of the premises. 

7 

Q If you are going to make speeches, we 

8 

will be here a long time, because I will oblige you. 

9 

The seventy-five thousand dollars that 

10 

is the subject of this stipulation - - Mr. Slater, 

11 

let me finish. I can't finish a question. 

12 

THE REFEREE: What is the difference? 

13 

i 

MR. SANDLER: They collected seventy- 

14 

I i 

five thousand dollars. 

15 

THE REFEREE: Seventy-four thousand one 

16 

hundred eighty-eight dollars and sixty-five 

17 

cents? 

18 

MR. SANDLER: Yes, sir. 

19 

Q This represents money which would have 

20 

been paid from Continental to Servicecenter, then 

21 

turned over to Overmyer, and then from Overmyer to 

22 

Spatz, is that correct? 

23 

A In part. It's not altogether correct. 

24 1 

|! 

Q What part is not correct? 

25 l| 

jl 

A Part of it represents an attempt on our 

i 
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part to collect fro® Continental representing unpaid 
real estate taxes which is nothing to do with their 
obligation. If they paid what they owed, they would 
have paid something less than that. 

Q You ®ean that Continental was paying 

■ore than its lease rent to Servicecenter? 

A At that point in ti®e, yes, that is 

correct. 

Q But, nevertheless, it was understood 
to the extent it was paying to you what it would have ' 
paid to Servicecenter or to Overmyer that this, in 

affect, represented a payment for Overmyer by Continea*‘ 
tal Can, is that correct? 

^ ^®ur Honor, we have had some converse* 

tions about so-called legal conclusions. Are you 
asking for a legal conclusion? 

Q I an asking for the basis upon which 

A I have already answered your question 

as to what this money represented. There was some 
part of it I am not sure of which I believe to have 
been rental from Continental to Servicecenter. 

There was an additional amount which 
was unpaid real estate taxes which had to be paid then 










25 


default repeatedly. 

Q You said the seventeen 'thousand dollars 
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was paid in February or March? 

* Of -7J. but It .ppli.d to sontbs not 
involved in thi* proceeding. 

Q Thi* stipulation is dated October 19th. 

1973? 

A Correct. 

0 Did you receive the seventy.four thou.- 

• nd one hundred ninoty-eight doli.rer 


10 

I 

Less the numbers involved. If you will 

11 

read 

on, you will see there are certain deductions for 

12 

| 


13 


MR. SANDLER: I would like to nark the 

14 

1 

October 19th. 1973 stipulation a. Receiver's 

15 1 

I 

Exhibit "1" in evidence. 

16 ! 

1 

(At this time, the said document 
w ** **rked in evidence.) 

17 l 

. 


Q Mr. Slater, if the receiver were to 


todny tendor to you .11 of th. .rro.r., int.re.t «d 

- ^ 

19 ! 

I 

legal 

fo« in ord.r to cur. .11 pro-p.titlon d.f.ult.. 

20 j 

would 

you accept the check? 

21 1 


A No, sir. May I answer the question? 

22 

ii 


Q You answered ne. 

23 '! 


THB REFEREE: I will ask why? 

24 


THB WITNBSS: If Your Honor please, we 

25 


have had three years of a series of defaults 
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fro» the sans source. We have no reason to 
believe that the source once reinstated as 
the debtor in possession, will do any better 
in the future than he did in the past. That's 
why. 

We are sick and tired of sending out 
notices of default. Although they are not 
before this Court, I must have sent out six 
0T eight defaults and had some six or seven 
occasions to have conversations with New York, 
where they said don't go ahead, we will pay 
you the rent, and immediately thereafter they 
go back into default until my client and I lose 
patience. 

If I listen to this kind of stuff any- 

I 

more, I will probably go down the tube with 
Overmyer. 

Q Mr. Slater, what were the original 

terms of this leaser 

A Twenty-five years. 

Q I believe you said there were four 

ten-year renewalsT 

A Options. 

Q I am looking at the lease and it says 







l 
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i 


2 

"Ten years"T 



1 

3 

A 

The exhibit speaks for itself. I stand 


:• 

4 

corrected. 




5 

! Q 

Pour ten years? 



6 

A 

Yes. 



7 

Q 

The lease commenced in 1967, so there 


8 

•re eighteen 

years left on the original tens plus 


9 

forty years on renewal options, so it's fifty-eight 


10 

years 7 

i 


11 I 

A 

You have sixteen years left. 


12 

Q 

So it's fifty-six years. The rent 

t 


i3 ; 

payable to yourself stays the same for that fifty-six 


14 

year term except for the fact it reduces towards the 


15 

end? 

I 


16 

A 

Whatever the clause states. 



17 1' 

Q 

i 

You are familiar with it? 

* 

18 

A 

I wrote it. 1 don't remember the reduc- , 


1 

19 

!j 

tion part. 

• 


20 i 

Q 

Do you feel your property has greater 


21 !| 

value without 

the Overmyer lease? 

• 

22 

A 

I haven't the foggiest notion. 


23 

Continental Can has a lease that expires at the end 



24 

of the year. 




25 ji 

ii 

Q 

That was net my question. 

: 
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2 

A I an answering as bast I know. 


3 

THE REFEREE: Let hin go. 


4 

A Continental Can says unless this natter 

• 

5 

is determined legally, they want to move out; they 


6 

don't want to have any responsibility. Over ten years 


7 ! 

we nay recover our expenses, the amount we lost with 


I 

8 

I 

respect to these proceedings. 


1 

1 

9 i 

We didn't go into this deal with Over- 


10 i 

myer to try and take something from him. On the other 


u 

hand, we didn't enter into it to lose our shirts. Our 

1 


1 

12 j 

concept of a sale and leaseback, which is what this is. 


| 

13 

is we were in the position of a mortgagee. If you will 


14 ; 

read the literature sale and leaseback is probably 


15 

# 

referred to as a second lease where the landlord is 


16 

in the position of a second mortgagee and the security 


17 

is a lien - - 


18 

Q Mr. Slater, in analogizing this to the 


19 

position of a mortgagee, if there is a default under 

t 

20 ' 

a mortgage, can the mortgagee foreclose? 


21 

22 

A Yes, sir. 

Q In affect, that is what is happening 


23 

here, is it not, if you are in the position of a 

• 

24 

mortgagee? 


25 

A Basically. 

| 


I 


> 





Q What was the actual amount you invested? 

A Two hundred fifty thousand dollars, 
Approximately, plus legal fees. 

Q If you were a mortgagee it would have 

been a two hundred fifty thousand dollar mortgage, is 
that correct? 

A Correct. 

Q On a foreclosure, if four hundred 

thousand dollars was bid and received, how much of 
the four hundred thousand dollars would you be entitled 
to as a mortgagee? 

A Do you want the law on that? 

j 

Q Yes. 

I 

A All my interests and earnings, and all 

the things I am entitled to, including tax benefits, 
and any repayments on the first mortgage which accrue 
is what I would be entitled to - - 

Q Just a minute, sir. You refuse to 

answer a single question because it's not convenient 
for you to do so. If your loan is two hundred fifty 
thousand dollars on a foreclosure you are entitled to 
your loan plus interest and - - 

A Not in the sale and leaseback. 

Q I am talking about a mortgage. Your 




analogy is not for a Mortgage. 

A I as only to the extent we are entitled 

to to reach for the security. 

THE REFEREE: Tell ae what it is under 
Illinois Law? 

THE WITNESS: It is Missouri. 

THE REFEREE: What is the inpact of a 
Missouri foreclosure under this kind of arrange* 
nent? In other words, you equated it with a 
Mortgage because you said you can go after the i 
security! 

I 

THE WITNESS: Correct, sir. 

THE REFEREE: Under a leaseback like 

this? 

THE WITNESS: That is correct, sir. 

THE REFEREE: What else were you talking 

about? 

THE WITNESS: Let us suppose for the 
sake of arguaent we are to be paid in full, we 
being paid in full for our contract. 

THE REFEREE: What does thatnean 
besides the ralue? 

THE WITNESS: The repayment ralue on 
the payoff of the first Mortgage, we would hare 
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i 

2 

received had tha terns of the leas* boon abidad 


3 

to and hald. We ara paying off about savan 


• 

hundrad thousand dollars or sight hundrad 


5 

thousand dollars of tha first aortgags with 

; 

6 

tha rant procsads and at tha and of twenty- 

f 

7 

fiva years, you own tha proparty fraa and claar 


8 

of tha first aortgags. 


9 

You haven’t gottan a yiald on your 

r 

10 

two hundrad fifty thousand dollars in tarns 


11 

of dollars and cants that you hava accrued tha 


12 

bricks which you own. At tha naxt point in 


13 

tins, if you gat tha full rant and tha rant 


14 

happans to ba ninety-six thousand dollars a 


15 

yaar, wa ara going to gat a ninety-six thousand 


16 i 

dollar nat yiald on a two hundred fifty thous¬ 


17 

and dollar lnvostaent whara previously you got 


18 

a twanty-four thousand dollar nat yiald on a 

. 

19 

two hundrad fifty thousand dollar nat invest- 


20 

aant. 


21 

THE REFEREE: You ara suggastlng in tha 

► 

22 

• vent of a foraclosura here there is no such 


• 

23 

thing as equityT 


24 

THE WITNESS: No, ha gats wiped out. 


25 

absolutely wiped out. All ha has is tha right 



! 





to make use of the property. 

THE REFEREE: Unlike e typical mortg¬ 
age, and I an not even sure I understand real 
estate law - - unlike a typical mortgage where 
tl._ mortgagor is entitled to the equity of 
above the foreclosing - - in this type of 
situation, a leaseback situation, there is 
even less likelihood a mortgagor will see 
anything? 

i 

THE WITNESS: That is correct. There 
is a reason for it. 

THE REFEREE: Did you know all this, Mr. 
Sandler? 

MR. SANDLER: Did I know it? - - I 
don't think there is any basis for what Mr. 
Slater is saying. I would like to see one 
case - - 

THE REFEREE: I have testimony under 
oath from a man who is a member of the Bar 
who sounds more knowledgeable than I am. 

MR. SANDLER: I didn't bring up sale 
leasebacks being equitable because you didn't 
allow me to. If you put yourself in the posi¬ 
tion of the mortgagee you are entitled to the 
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ftc# amount of the note, any interest, and 

legal fees, and the excess goes to the under¬ 
lying owner. 

THE REFEREE: Apparently, Mr. Sandler, 
there is an equitable mortgage question and 
undisputed testimony only to the extent you 
can go after the physical property as in a 
mortgage foreclosure. 

But, he is saying that the only point 
of identity with the mortgage because when 
you have got this kind of foreclosure sale 
leaseback, there is much more increment than 
in the typical mortgage foreclosure. 

MR. SANDLER: I heard, Your Honor. 

THE REFEREE: Okay. 

i 

MR. SANDLER: It's the position of the 
receiver's counsel if this were equated to a 
mortgage, the foreclosing mortgagee would be 
entitled to his two hundred fifty thousand 
dollars. I have undisputed testimony now so 
why should the Court treat it as an equitable 
mortgage; why not treat it in light of what it 
really is, a sale leasebackT 

*hy should I contort myself to call it 





1 


2 

3 

4 

5 

6 
7 
6 

9 

10 




12 

13 

14 

15 | 

16 

17 

18 
19 


20 


■ 

21 ' 




24 

|i 

25 




O 42 


»n equitable mortgage for one purpose and not 
look to it for what it ia according to this 
testimony. According to this testimony, one 
hundred thousand dollars was paid and received 
by this landlord after a default was declared. 

THE REFEREE: Let's go. 

Q Would you accept from the receiver the 

original cash investment that you paid for this prop¬ 
erty, which is two hundred fifty thousand dollars, 
all your arrears, your interest and your legal fees? 


A No, sir. 

Q Why not? 

A Two hundred fifty thousand dollars in 

1967 had purchasing power (A) Worth a lot more than 
two hundred fifty thousand dollars in 1974; (B) Two 
hundred fifty thousand dollars was invested in 1967 
subsequent to a mortgage of seven hundred thousand 
dollars which has substantially paid down, I believe, 
to a little over half a million dollars. 

My equity, at least as a matter of law, 
has now risen to four hundred fifty thousand dollars 
and on an actual physical basis, it's higher. If you 
are asking me to forego my profit, you are wrong. 

Q When you say "physical basis," you are 
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A 

Q 


grown? 


it? 


Market value. 

And, would you say the Market value has 
I have no idea - - sore than I paid for 


Q 

A 


Would you say it's ten dollars a foot? 

I have no idea. 

THE REFEREE: In any event, Mr. Over- 
myer would never own it. All he has is the 
right to rent it. 

MR. SANDLER: That is true. 

THE REFEREE: Mr. Overmyer doesn't own 
it in fee? 

MR. SANDLER: We have all of the inci¬ 
dents of ownership for the next fifty-si* 
years for which we pay a flat rent. 

No further questions. 

MR. KAYE: No other questions of Mr. 

Slater. 

Your Honor, I would respectfully submit 
’ ‘ °n behalf of the applicant - - that this 
lease was terminated pursuant to the lease. 

THE REFEREE: Are you making a motion for 


1 
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2 

judgment? 


3 

MR. KAYE: Was terminated pursuant to 


4 

the lease in June of 1967 some five months 

• 

5 

prior to the filing of the petition herein; 


6 

that the only proceedings that were initiated 


7 

under Missouri Law were for unlawful detainer 


8 

to recover physical possession; as of July 


9 

31st, 1973, the debtor herein had no interest. 


10 

property or rights under said lease and that, 


11 

therefore, this Court should vacate the stay 


12 

and allow the applicant to recover his prem- 


13 

isos or, in the alternative, declare the state 

, 


14 

of facts that the lease is terminated as of 


15 ; 

July 31st and that the applicant has the right 


16 j 

to immediate possession. 


17 ' 

THE REFEREE: Decision reserved. 


18 ; 



19 

SAMUEL H. FLANAGAN, having been duly 


|j 

20 

sworn by Honorable Roy Babitt, was examined 



and testified as follows: 


21 I 

22 ! 


1 

23 | 

I 

THE REFEREE: Please give your full name 

and home address to the reporter. 

• 

24 || 


»l 

THE WITNESS: Samuel H. Flanagan, 2 








1 

1 

1 

2 

% 

0 <5 

Chester Road, Darien, Connecticut. 

1 

| 

• 

J 

4 

DIRECT-EXAMINATION BY MR. SANDLER: 



5 

Q Mr. Flanagan - - 



6 

THE REFEREE: What is the rent roll 


1 

7 

here? 

! 

1 

8 

1 

THE WITNESS: Eleven thousand five hun¬ 


9 ! 

1 

dred eighty-four dollars per Month, and 


10 I 

Servicecenter, Inc. is responsible for all 


11 

Maintenance and insurance. 


12 f 

THE REFEREE: How much is that? 


13 ' 

THE WITNESS: Eleven thousand five 


14 

hundred eiguty-four dollars plus insurance 



15 | 

preniuus and all Maintenance. 



16 

1? ii 

1 

Q The difference per Month, Mr. Flanagan, 

is how Much? 

. 



18 

A Fifteen hundred fifteen dollars or 



19 

1 

eighteen thousand dollars a year. 



20 i 

MR. SANDLLR: If Your Honor please, I 



21 i - 

would like to point out to the Court you were 


• 

22 1 

here when Mr. Brand testified - - 


23 

MR. KAYE: In part. 



24 

MR. SANDLER: This is a net lease as 



25 

recards this building. You would not have 



/ 
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2 

■ilntsntnci t insurance, and not htvt a proparty 


3 

manager. 


4 

THE REFEREE: But, you have the New 

j 

• 

5 

York operation? 


6 

MR. SANDLER: You have the New York 

i 

7 

operation. 

! , 

8 

THE REFEREE: About sixteen thousand 


9 

dollars or eighteen thousand dollars a year? 


10 

MR. SANDLER: But, we also have and I 


11 

am very happy to adopt as ay testimony, Mr. 


12 

Slater's value of this property - - 


13 

THE REFEREE: You don't own it. 


14 

MR. SANDLER: We own it for the - - 


15 

the lease is in full force and affect and we 


i 

16 i 

have it for fifty* ix years. 


17 

THB REPEREE: What does that mean? I 


18 

haven’t heard a word about what kind of tenant 


19 

he can get and what the market is in that 


20 

area. 


21 

Q Do you know who Servicecenter has sub- 


22 

lssssd this warehouse to at the present time? 


23 ! 

1 

1 

A It is my understanding Continental Can 

• 

24 ' 

is there as their largest subtenant. 


" 1 

Q Do you know how long Continental Can 





* 


* 





has been in that building? 
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MR. KAYE: Your Honor, I believe the 
witness is testifying from what he understands. 
MR. SANDLER: I asked him, do you know? 
MR. KAYE: He said he understands. 

I would respectfully object. 

THE REFEREE: I don't think I need any 
testimony about the subtenancy of Continental 


Are you familiar with the rental market i 


in St. Louis for warehouse space? 


I have no personal knowledge of it, no. 
MR. SANDLER: No further questions. 

MR. KAYE: I have no questions. 

THE REFEREE: We don't need Mr. Guy, 


do we? 


MR. SANDLER: Not on this one. 

THE REFEREE: I don't know where it helps 
you, Mr. Sandler, to keep pressing the point 
that Overmyer is concerned with replacement. 

He is not the owner, he is not concerned with 
replacing. He is concerned with renting the 


space. 


I have heard nothing about what tomorrow 








O 48 


y bring In East St. Louis. 
Okay. 


MR. KAYE: I would also rosiind you you 
hava testimony from Mr. Slatar that Continantal 
Can advisad him - - 

THE REFEREE: He told ma, I heard it. 

It was not lost. 


Honor. 


MR. KAYE: I didn't think it was, Your 


THE REFEREE: Decision raserved on 


this one. 


! 






IN THE MAGISTRATE COURT OF TIIE CITY OF ST. LOUIS 



STATE OF MISSOURI 


DAVID SPAT2, j 

) 

Plaintiff, ) 


D. n. OVEKMYER CO., INC., ) 

SERVICECEMTER, INC. and \ ) 

CONTINENTAL CAN COMPANY, INC., ) 

) 

Defendants. ) 


Cause Nos. 71099 and 71900 
Assignment Division 


STIPULATION 

It is hereby stipulated and agreed by and between DAVID ' 
SPATZ (hereinafter sometimes referred to as Party of the First 
Part), D. H. OVERMYER CO., INC., SERVICECENTER, INC. and OVEEMYER 
DISTRIBUTION SERVICES, INC. (hereinafter sometimes referred to as 
Parties of the Second Part) and CONTINENTAL CAN COMPANY, INC. 
(hereinafter sometimes referred to as Party of tho Third Part) 
who include all of the parties to the above-entitled actionsi 


1. Party of the Third Part is hereby authorised and 


directed by Parties of the Second Part to forthwith pay over to 
Party of the First Part on behalf of and for the account of Party 
of the Second Part tho sum of Seventy-five Thousand Seven Hundred 
Twenty-one and 73/100 Dollars ($75,721.73) lens $1,500.00 in attor¬ 
ney's fees and $23.00 cash outlays which auns are to be deducted 
and retained by Party of tho Third Part. Parties of the Second 
Part further direct Party of tho Third Part to issue a check made 
payable to "David Spat*" for said not sum of $74,198.65 and de- 






0S9 

liver the aforesaid check to hi* attorney, Barnard A. Barkan. 

2. Mt ana of $74,198.69 la to ba appllad on accou nt 
for rentals and other items, including br»t not limited to. attor- 
ney'a fees, due or to became due Party of tha Pirst Part from 
Parties of tha Second Part pursuant to certain leases dated March 
15, 1967 for the premises more particularly described in the above 
entitled actions, or due or to become due pursuant to said actions. 
Party of the Pirst Part agrees to furnish Parties of the Second 
r-art, upon receipt of said sum of $74,198.65, the following receipt* 
"Received of D. H. Ovexayer and Servicecanter, Inc. the sum of 
$74,198.65 per Stipulation dated October 18, 1973." 

3. Upon Party of the Pirst Part's receipt of the afora- 

9 

said amount. Party of the Pirst Part shall pay to Laclede Bond and 

# J 

Mortgage Company the amount of $19,256.00 representing tha March 
1973 and September 1977 real estate tax escrow payments and will 
instruct Laclede Bond and mortgage Company to provide D. H. Cver- 
myar Co., Inc. with a receipt stating* "Received of David Spats, 
on behalf of D. H. Ovarmyer Co., Inc. and Servicecenter, Inc. tha 
amount of $19,256.00 representing the March 1973 and the September 
1973 real estate tax escrow payments." 

4. Party of the Pirst Part's acceptance of the 

$74,198.65 shall be considered only as a credit upon any amounts 

; U • . ■ 11 ^ *. 

which may be found to be due Party of the First Part by agreement 

* ’ f * 1 

of the parties under said leases and/or by reason cf the occu¬ 
pancy of said premises by Parties of tha Second Part or if no 

, * 

t gyasal t is reached, then by final judgment in these proceedings. 

5. Beither the payment of the said $74,198.65 by the 


J 



Or. 


PartY ° f th ® T1 * ir<5 Part, nor it* acceptance by tha Party of tha 
Pirst Part, nor this Stipulation .hall con.tituta or ba construed 
^ * wa ^ ^g_ r of tha forfei tu re and termination og .aid l eases 

by Piaj^c iff or 0< ^ of ^ ground3 alUg#dia sald actioas< nQ? 

=3 an agreement by Party of tha First Part to dismiss the above- 
oniitlod action, as to any party nor shall such payment con.tituta 
an admission by Parties of the,Second Part or Party of the Third 
Psrt of any liability arising out or .aid leases or premises. 

o. Party of the First Part hereby agrees that the 
nrova causae shall be continued frca and after October 19, 1973 / 
until November 16. 1973 or the first available court data thereafter 
Should the court refuse to set said case on November 16, 1973 . . ' 

Parties of tha Second Part and Party of the Third Part agree that 
if this matter is not finally reaolved by said laat mentioned court 
fiat*, they will not request a continuance, or request a jury trial 

or changa of venue but shall agree to a trial on the merits on 
said dace. 

7. Conditioned upon tha receipt by him of a check r.ada 
payable to him in tha amount of $74,198.65, Party of the First 
Part hereby for himself and fpr his successors and assigns does 
forever release, remise, acquit and discharge Party of tha Third 
Pact and its successors and assigns frca any and all claima, demands, 
damages, liabilities, actions or cause, of action up to the amount 
or 3-id c'■.ack which he may now have or which hio successors or 
assigns hereafter may have or by any reason of any matter, cauue, 
tning, occurrence or event whatever happening or accruing up to 
fcho date of these presents. 


S 


O 






X 


Orx 


8. Conditionad upon the receipt by tha Party of tha 
First Part of a check made payable to him in tha amount of 
$74,198.65, Partiee of tha Sacond Part hereby for themselves and 
for thair juccessora and assigns do forever release, remise, acquit 
arid dischi-rga Party of the Third Part and its successors and assigns 
from any and all claims, demands, damages, liabilities, actions or 
causes of action up to the amount of said check which they may now 
have or which thair successors or assigns hereafter may have or by 
any reason of any matter, cause, thing, occurrence or event what- 
t.-sr happening or accruing up to the data of these presents. 

0. Parties of the Second Part consent to a deduction by 
tha Party of the Third Part- of the fees and expenses incurred by 
its attorneys. Upon satisfaction of the amount of its attorney*.a 
f*a and expenses, the attorneys for Party of the Third Part agree 
to provide Parties of the Second Part with a statement of its 
attorney*.. faes and cash outlays indicating the receipt of payment 

-* V % * .• V 

therefor. ’ ■ ‘ • 

WITNESS WHEREOF, each of the parties have hereunto 
sat thair hands by and through their attorneys of record this 19tit 
ticy of October, 1973. 

• D. E. 0VERMY2R CO., INC. 

SEHVICECENTBR, me. 

OVEPyVEk DISTRIBUTION SERVICES, EX. 


By 


ZL 






Its Attorney 
COOTiaSJTAL C.\N COMPAQ, D.'C. 


By 


(O', //tfirsf £'& 



Its Attorney 






DAVID SPATZ 




His Attorney 


STATS 07 MISSOURI ) 

) S3. 

CITY 07 ST. LOUIS ) 

T 2 "MA 3 t —~ "^ da “^ Sc toiler, 1973, before oa aooeared 

sra 

c! L^ ipu - tion cn tehai - ° f 8aid -^o-tioi: £xt 

I ^t"rC f 1 ^ ! rc ? said corporation to enter into this st'oula- 
33 5isnatur * to «» Stipulation i3 hi3 free act Ld 

' •% i ' V * 

"/ofilcISILHf', to ^ to ~V* ^ « d 

first above written. - 4 — 22 th ® da y - , ‘ 2ar 


My conmisaion exV“ 


f, _ .X- 

■-—__, Notary PublicJ 


iits? *T -sj fa*}, ^ 

brt~s 1373 


STATS C? MISSOURI ) 

1 ) as. 

CITY 07 ST. LOUIS ) 

^ Ca this day of October, 1973. bafora oe apeeared 

I H i * AV 10 08 P«"cnally known, who being by ne duly s-wo-n 

wid cay that he is an attorney in the law dim of Thomson l 
c..3.,.. a-_orney3 ror Continental Can Ccapany, Inc., and that- he 
i.as Signed this Stipulation on behalf of said corporation that v a 
hna authority from aaid corporation to enter into this Stipulation 

~;a tnat said signature to the Stipulation is his free act and 

oaju. 


. TESTIMONY WE2R207, I have heraunto set cv hard and 

^ o«lCU1 « 5V/,w thi day a.°f 

y©'- first aoova written. 7 




_ - r 

My commission expiree ; .' ,// 


Notary Public 


/??<( 








c S'* 


•v 


xi- 


STATE Of MZ5S00KI ) 

«* •♦.' v 

) SS* 

CITY W 6T. ZOOS ) • 

■ ■ 

°n thlp JLL' d *y of October. 1973, before me appeared 
B2RNAHDA. BARKBf, to me personally known, who being by ne duly 
sworn did say that he ie attorney for David Spatz, and that he has 
signed this Stipulation on behalf of said person, that he has 
authority frca said person to eater into this Stipulation and that 
said signature to the Stipulation is his free act and deed. 


Ib* TESTIMONY WBS330P 

affixed ay official seal at _ 

ye as first above written. 


, I have hereunto set ny hand and 

■ r ' stA-/} ■ the day and 


My ccnmission 

, I 




A 


» 




Ocr 


ACAYORU N.CARuTMLAb 
C. MCNKCTM THlII 
CHARl£» ". Oft 
PAUw 0 

tliMU M. MTNOMAN 
WILLIAM I ®UTH£B'OBO 
OAfcTON W »Cr-a»..bCA 
AL0CMT H{NB/ HAM£L 
MiCMACL C WalTmCR 
WILL.hM c Sue Act'*’ 
AL0C0T J STCMMAH J© 
JOHN roi ARNOLD 

H.ChahO a SCHHCI0C0 
GAROLD £ CAOTZtA 
STtfMCN A lAM0«>GnT 
CHARlfS H STC.0 
rnOMAt t TUCTM 
WULtAM jAm£S O r «£MiA 
jAMCS 7 BABwr JM. 
RC 0 EBT W lOCaWOOD 
THQMAI CUMM Has 


Lashly, Caruthers, Thies, Rava <5. Hamel 

LAWYERS 


PAUL BROWN BUIlOING BT. LOLm S COUNTY NATIONAL BANA BUILO'NG 

6<B OLIVC STRCCT, SuiTt ISCO II SOUTH MCRAMCC AVCNUC.SUITC 6*0 

ST. LOUIS, MlSSOuBl BSiOi CLAYTON . MISSOURI 6 j OS 

(Jl4> €> 2 < 2929 ,j, 4 , 7? 7 626 

July 3, 1974 


MVNb • - f||ll wHi) 
A«0 

ACATM.THICB. BChRCiBCR, 
mamCa * OCC 


JACOB MAMA LASHtV 
(iBBJ- IBBY) 

ARTmoR V cAS-«».T 
(. 00 O-. 0 LT; 


ALYRCO h ACR'H 
Ok.. VCR J MlwvCR 

COUNU. 


SEPLr TO _ St. Louis Off inf: 


Kr. Euv.-E.rd Connery 

Attorr.ev st Law 

Suieo 1100 

29 v,. 14 th Street 

New York, New York 10001 

Dear II: 

Pursuant to your request, enclosed please find a copy 
of tie Stipulation which was entered into by David Spatz, Cor.- 
tanar. --1 Company, Inc. and three Overmeyer companies. 

There does not seem to be any specific reference in the 
Stipulation to invoice numbers which the $75,721.73 covers. How¬ 
ever, c check of my file records indicates that I was informed by 
David Weils, Attorney for Continental Can Company, that the 
$75,'<21.73 could be broken down as follows: $30,000.00 represents 
three months rent owing to Service Center, Inc. under the lease, 
and $45,721.73 represents handling charges owing to Service Center, 
Inc. My notes do not indicate for which three months the rental 
was owed. 


I hope that this information is some assistance to you. 

Cordially, 

(JM 

Thomas E. Tueth 


TlT/mr. 




















UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


?] 


In the M itter 
o f 


D. H. OVERMYER COMPANY, INC., 
(CALIFORNIA), 


Debtor. 


No 73 B 1131 


United State* Court House 
Foley Square, New York, N.Y. 

February 11, 1974 
11:00 o'clock a.a. 


LANDLORD* S MOTION FOR POSSESSION (SAN FRANCISCO #3) 
__ BACHNER. TALLY 4 MAN TELL _ 


Before: 


HON. ROY BAB ITT, 


Referee In Bankruptcy 


BARRY W. RAYVID 

Official Court Reporter 
t’.S. Courthouw- (R 230) 

Foley Square, New York, N Y 10007 
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' ’’PEARANCES : 
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j 
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BACHNHR, TALLY $ MANTELL, ESQS. 


4 

Attorneys for the Applicant 

• 


S50 Third Avenue 


5 

New York, New York 


6 

BY: MARTIN D. POLEVOY, ESQ., Of Counsel 


7 




LEVY, LEVY Q RUBACK, ESQS. 


8 

Attorneys for the Debtor 



225 Broadway 


9 

New York, New York 


10 

BY: GARRY BLUM, ESQ., Of Counsel 



-and- 


11 

BERTRAM R. LIFLAND, ESQ., Of Counsel 


«* 
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MR. DANIEL H. OVERMYER 

• 

13 | 

President of the Debtor 


14 

! j 
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BOOTH, LIPTON $ LIPTON, ESQS. 


15 

Attorneys for the Receiver 



292 Madison Avenue 


16 ! 

New York, New York 

. 


17 ! 

BY: EDGAR H. BOOTH, BSQ., Of Counsel 



-and- 
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WILL B. SANDLER, ESQ., Of Counsel 
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PROCEEDINGS 
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MR. BOOTH: This is San Francisco 
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Number 3. 


25 
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2 j 

THE REFEREB: 

V 

Has there been a stipula 

3 

tion of fact? 


4 !' 

H 

r 1 

MR. SANDLER: 

Yes. On the first case 

5 

i 

we have stipulated. 


6 

THE REFEREE: 

Yes? 

7 '' 

MR. SANDLER: 

It is hereby stipulated 
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13 

14 

15 

16 ! 
17 ij 

ip ii 
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23 

24 

25 


by *nd between counsel for the Applicant, 
the receiver, end the debtor that: 

(1) The debtor and the applicant 
entered into a lease for certain warehouse 
premises known as San Francisco Number 3, 
which lease was entered into on the first day 
of October, 1967. 

The lease is for an initial tens of 
twenty years with two five-year renewal 
options. Accordingly, at present the lease 
with the renewal option has an unexpired tens 
of twenty-three years. 

(2) On January 8th, 1974 the applicant 
landlord gave a thirty-day notice under the 
Bankruptcy Clause in the lease. 

(3) A judgment against the debtor and 
against D. II. Overmyer Company, Inc. (Ohio), 
the parent, was entered into in the Superior 




Court of California, County of Santa Clara, 
on November 14th, 1973 for twenty-one thousand 
eighty-four dollars and forty-eight cents. ; 

(4) The rental under the lease is 
seven thousand eighty-three dollars and thirty- 
three cents. 

f 

THE REFEREE: A month? 

WR. SANDLER: Per month, which repre¬ 
sents the fixed monthly rent. In addition, 
under the lease the tenant is to pay taxes 
and make all repairs. 

MR. POLEVOY: And whatever additional 
rent is stipulated and is set forth in the 
lease, including insurance. 

MR. SANDLER: At this time we would 

like to mark the lease as Applicant's Exhibit 

Number "1"; the January 8th notice as Appli- I 

cant's Exhibit Number "2" and the judgment 

*s Applicant’s Exhibit "3". all in evidence. 

(At this time the said documents 
were so marked respectively as 
Applicant's Exhibits "l" "2" and 

"3" in evidence.) 

MR. SANDLER: The landlord has one 
witness. 






MR. POLEVOY: I would like to call Mr. 
Lawrence Mayer to the itand. 

THE REFEREE: Will I hear proof on what 
the lease yields to the debtorT 

MR. SANDLER: Apparently, they don*t 
want to stipulate so I will put Mr. Flanagan 
on. , 

LAWRENCE MAYER, having been duly sworn 
by Honorable Roy Babitt, was exaainod and 
testified as follows: 

THE REFEREE: Please give your full 
naae and hone address to the reporter. 

THE WITNESS: Lawrence Mayer, 1 Upper 
Toyon Road, Kentfield, California. 
DIRECT-EXAMINATION BY MR. POLEVOY: 

Q The owner of the property, Mr. Mayer, 
is Toronos (phonetics) as set forth in the lease. Whet 
relationship do you have to Toronos? 

A I an their attorney. 

Q Exhibit "3" was a judgment which was 
stipulated to. I will show you another judgment. Have 
you seen that before? 






1 


f • 

A Yes, I have. 

Q Could you explain to the Court what that 

paper isT 

! 

A In the month of October there was an 

unlawful detainer action filed against D. H. Overmyer 

i 

in regard to the San Jose warehouse commonly known as 
San Francisco Number 3. The time had expired for an 
answer. 

As attorney for the plaintiffs, the 
Toronos, we requested the Court enter - - the clerk 

i 

enter the default of Overmyer, and had requested a Court 

* 

date for the hearing as to set attorneys' fees and 
damages in addition to the rent. 

I 

The clerk of the Court in accordance 
with California law entered the default judgment but 
did not set attorneys' fees nor damages. Those issues 
have not been decided. 

I 

The case is technically still pending; 
the award of those things has been stayed by the order 
of this Court. 

THE REFEREE: What was the date of the 
default? 

THE WITNESS: The entry of default was 
November 9th, 1973. 
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Q And, the amount entered was for? 

t 

A Eighty-seven hundred thirty-five dollars 

and seventy cents which included rent to that date since 
it was a demand for daily rental. 

i 

MR. POLEVOY: I would like to offer this. 
A It's a clerk's entry of Judgment which 

is not sufficient. The clerk's entry is given simul¬ 
taneously when they file it. 

MR. SANDLER: This is a request tc 
enter default? 

A That is correct. 

I 

MR. SANDLER: Since we have another 
judgment of the same California Court which we 
did not object to because it appears to be 

) 

in proper form we accepted it. 

This looks like an application? 

A That is correct, it is an application. 

The Courts of California allow the clerk to ii.iter the 
default. 

TUB REFEREE: Did he? 

THE WITNESS: Yes, sir. 

THE REFEREE: Are you telling me that 
the filing of the application requires the 
clerk as an administrative duty to enter the 
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16 
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18 
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24 

25 


?• 

default? 

THE WITNESS: That is correct. 

THE REFEREE: What is the legal effect 
of an entry under California law as you know 
it? 

THE WITNESS: The default is entered 

I 

as of that date. The actual damages and any 
attorneys' fees can not be awarded by the 
clerk, they must be awarded by the Court. 

At the same time that the clerk enters 
the defaults you ask the clork for a time at 
which time you ask the Court for attorneys' 
fees. 

THE REFEREE: Is it your judgment that 
the administrative act of the clerk fixes 
the judgment except for attorneys' fees? 

THE WITNESS: And damages as to 
reasonable damages. 

THE REFEREE: That is really not a 
final judgment; it's not an appealable judg¬ 
ment. 

THE WITNESS: No, it's not. 

THE REFEREE: I don't know what pro¬ 
bative value it has. 
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f 9 | 

MR. LIFLAND: Further than that, there 

i* no indication this is a paper from the 

\ 

Court. This is a Court fora but all confirmed 
signatures are those of Mr. Mayer and not of 
the Court. 

THE REFEREE: I an going to sustain 
an objection. I don't think that has probative 
value of the facts in issue. 

Q Mr. Mayer, is it your understanding 

that this is a net lease? 

A A triple net lease. 

Q Essentially, that means all payments 

relating to the property other than, of course, rent 
to the Toronos, are to be paid by Overayer? 

A That is correct. 

Q Mr. Mayer, do you know what the taxes 

are on this property for '73-'74? 

A Approximately twenty-one thousand 

j 

seven hundred dollars. 

THE REFEREE: A year? 

THE WITNESS: That is correct. 

MR. POLEVOY: I have a tax bill. Would 
you stipulate as to that? 

MR. SANDLER: Is there an address on 
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thereT 

A It's the parcel lumber. 

MR. SANDLER: There Is no way for ne 
to Identify this. 

Q Mr. Mayer, is that the 1973-1974 tax 
bill for the property known as San Francisco Number 3T 
A That is correct. 

THE RBFERBE: How do you know that? 

THE WITNESS: Because X acquired it from 
the county assessor's office at my request. 

This was a copy of the tax bill. 

The original tax bill was sent to 
Overmyer. If you will notice North King 
Road, and it does give the address of the 
property. It doesn’t list it as San Francisco 
Number 3 but as 660 North King Road, San 
Jose, which is the legal address. 

THE REFEREE: I will allow that, Mr. 
Sandler. 

A The amount showing is twenty-one thou¬ 
sand seven hundred sixty-nine dollars and twelve cents. 
The first installment of this was delinquent, which we 
have since paid. 

(At this time the said document was 




p 11 

so marlced as Applicant’s Exhibit 
4 in evidence.) 

THE REFEREE: Each counsel will be 
responsible for his own exhibits. 

Q To date, what are the outstanding 

counts owed to the Toronos with respect to this ware¬ 
house, for rent and taxes? 

A Approximately twenty-one thousand 

dollars on the Confession of Judgment. There is 
fourteen thousand six hundred dollars - - I am rounding 
this off - - fourteen thousand dollars for the months 
of October and November; there is twelve thousand dol¬ 
lars for last year's taxes, that’s '72-’73, the second 
installment. 

There is the first installment of the 
'73-'74 taxes, which are approximately ten thousand 

dollars, so that is approximately fifty-nine thousand 
dollars. 

Q What was the first installment for 


’73-'74? 


A Eleven thousand something dollars 
Including the penalty. Are you interested in why? 


MR. POLEVOY: He can ask you that on 


cross. 
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Mr. Mayer, is there a local Overmyer 
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Manager who takes care of this particular property 
known as San Francisco Number 37 

A There was one. I don't know if one 

presently now exists. 

Q Mr. Mayer, under the lease, I think we 

will stipulate Overmyer is to carry the insurance 
obligation and insure the warehouse in accordance with 
its terms. 

Does Overmyer currently insure the 
presdses pursuant to the terms of the lease? 

A To my knowledge it does not. 

THE REFEREE: But, the receiver does, 
doesn't he? 

THE WITNESS: I have received no 
notification. Your Honor, that the receiver 
does. But, the lease requires we be informed 
of insurance and we have - * I have actually 
requested this of the receiver and I have 
received no answer. 

Q Have you done anything to make sure 

that the property is properly insured? 

A Yes, we are taking out individual 

binders - - when I say "we," I mean on this particular 





property and others. 


f i j 


w© have had other Insurance binders 
ln.of.r .. fir. Utility .„d ,.„ t ln.ur.nc. which w, 
will k..p until w. get .on. nolle, of proof th.t th. 
receiver 1. doing it In accordance with th. I.*.., 

Q Hr. Merer, are you .war. of in main- 

tenance problems at the warehouse? 

MR. SANDLER: Objection. 

THE REFEREE: What Is the ground? 

MR. SANDLER: He can testify as to 
what the physical conditions are. 

THE REFEREE: I wish you wouldn't lead 
him. When were you last at the premises? 

THE WITNESS: I have not been on the 
premises of the San Jose warehouse, period. 

THE REFEREE: What is your knowledge 
as to its physical condition? 

THE WITNESS: I have spoken to the 
renters of the two major portions of that 
warehouse, the California Canner. 4 Growers 
rent eighty thousand square feet of that and 
Mr. Bob Lund is the manager and the officer 
in charge of that particular warehouse. 

My last conversation with him was as 



late as Friday of last weak when we discussed 
some of the problems that have been in exis¬ 
tence and that have been rectified by action 
on their part. That is the extent of ray 
knowledge. 

■ 

THE REFEREE: How can I take testimony 
as to the physical condition and maintenance 
and need for repairs? It's not any more hear¬ 
say than what you just explained? 

I 

THE WITNESS: I cannot argue that. Your 
Honor, but at the same tirae there is a problem 
of expecting witnesses to appear frora California 
in this court. 

THE REFEREE: Of course there are other 
procedures, pre-trial discovery procedures, 
depositions. < But, the short of it is how am I 
going to receive from you the testimony about ! 
something you never have seen, were told, and 
it is further inadmissible by the word of 
this other individual that repairs have been 
made. 

THE WITNESS: I won't quarrel. 

THE REFEREE: I don't see any competent, 
probative evidence that I can takw here going 
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to the issue of maintenance. 

MR. POLEVOY: Then thaf. all, Your 

Honor. 


CROSS-EXAMINATION BY MR. SANDLER: 


Q Mr. Mayer, i n connection with the 
Confession of Jud„s.»t which ... ,„ rk , d „ ^ 

would you explain what that represent,? 

A Ye, ‘ This was a prior unlawful 

detainer action against Mr. Or.ray.r coined i„ th . 
o.rly part of . 7J . sir. At that tl „ Mr . 

rather than having u, take a Judgn.nt against hl» In 
detainer and regaining possession offered to 
pay th. back rent, at a certain rat. plus „i ng 

current rents. 

"* off «re<i In lieu of allowing 
to take a Judgment, stipulate Judgement, to offer . 
confession of Judgment on a dl,.l„ai on th. unlawful 
detainer action. At that tin. I . ll0 w.d hi. to do 


He did pay certain of the back rents 
which were not actually related t0 Actluny 

h. Paid back fourteen thousand dollar, .. ch „ 0 nth on 
stipulated terns. at that tin. he had paid back 

'’ Wh '” h ' 0nly ° W,d *PProxl M t.ly eighteen thousand 
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something dollars. 

The rest of the judgment is interest and 
attorneys' fees. I believe it's specified in there. 

Q Unfortunately, the only thing we 

marked is a single page and it refers to a statment 
of facts. Do you have that with you? 

A I have the abstraction of judgment. 

Q Would you look at your file and tell 

us if you have any further information on that? Mr. 
Mayer, you have just searched your file and you do not 
have any further documents which would explain the 

I 

underlying payment or settlement agreement, is that 
correct? 


i 

I 

| 
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A That is not correct. I showed you 

an abstraction of judgment explaining exactly what 
the confession consists of. 

Q That was the twenty-one thousand 

dollars? 

A That is correct. 

Q I am referring to the arrangements 

made at the time when other monthly payments were made 
prior to the entry of - - 

A If you are speaking of the fact that 

the unlawful detainer action consisted of many months 
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2 

of unpaid rent 

you are correct. 

• 

3 

Q 

And, all of the other months, except 


4 

1 

what was included in the Confession of Judgement, were 


5 ! 

paid? 

1 

1 
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A 

That is correct. 


7 !| 

8 

Q 

The Confession of Judgment covered 


'! 

. 1 

approximately three months? 


9 

A 

That is correct, approximately correct. 


10 





Q 

How many other months were included in 


n l 

ii 

the action but 

not in the Confession of Judgment? 


12 

A 

I would guess three additional. 


13 

Q 

Those three additional months to the 


14 

best of your knowledge were paid? 


15 

A 

Late, yes. 


16 || 

Q 

They were paid, though? 


17 

A 

Yes. 


.8 || 

Q 

Were they accepted? 


19 

A 

Yes. 

1 


20 . 

Ij 

Q 

Do you manage this property for the 


21 

owners? 

1 

• 

22 |i 


No, I do not. 


23 

i! 

Q 

Who manages it for the owners? 


24 

!i 

A 

Ostensibly Overmyer manages it. 


2S 

0 

Did you represent the owner when the 


Q 
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19 || 
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% 
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property was acquired fro* Overayer? 

A No, I did not. 

Q Have you had any coaaunication with the 

sub-tenants of that property? 

A Yes, I have. 

Q Have you instructed the sub-tenants 

I 

or suggested to them orally or in writing that they 
should withhold rent frost the receiver? 

A No, I have not. 

MR. SANDLER: No further questions. 
REDIRECT- EXAMINATION BY MR. POLEVOY: 

Q To the best of your knowledge have the 

Toronos received the January rent? 

A No. They were proaised it by the 

receiver - - I believe we were proaised it by the 
receiver that we would receive rent after the aonth had 
been finished. 

As of Saturday there was no rent 
received for the aonth of January. 

THE REFEREE: Use and occupancy? 

THE WITNESS: That is correct. Your 

Honor. 

THE REFEREE: How cone? 


MR. SANDLER: I don't know. 







Q Did you receive December's rent? 

A Yes, we did. 

Q Did I send you December's rent? 

A Mr. Polevoy sent me the check for the 

December rent which, I believe, was received from the 
Court. 

MR. POLEVOY: I think there is a seriou 
problem here as to January's rent. 

THE REFEREE: What is the problem? 

MR. POLEVOY: I don't know what other 
similar circustances other landlords have had 
with regard to holding their January rent. 

THE REFEREE: Why don't you worry about 
your client. 

MR. SANDLER: If they received Decem¬ 
ber's rent I don't know why they didn't 
receive January's rent. 

T1IF. REFEREE: Find out about it. 

MR. SANDLER: Immediately. If you 
want I can call the office now. 

THE REFEREE: I want to find out. 

MR. LIFLAND: The only indication I 
have is when the original 69D motion was 
drawn up this was one of the properties 

I 






listed. Since that time we discovered it was 
not an/ fault of the landlord's and that motion 

I 

was withdrawn. It may well be that the tenants 
have not paid the landlord or ourselves. 

i 

THE REFEREE: That's your problem to 
collect. 

MR. LIFLAND: I assume we can get 

i 

cooperation and a direction for the tenants 
to pay. 

MR. POLEVOY: Don't look at me. 

THE WITNESS: We have never instructed 
them any other way. 



THE REFEREE: I want them to be paid. 

THE WITNESS: We have submitted an 

affidavit to this Court. In addition, we hold i 

l 

no rent regardless of - - 

THE REFEREE: Be that as it may, he 
gets paid unless a real good reason is shown 
to the Court. I would suggest you communicate 


with the receiver, Mr. Herzog, on Wednesday 
when he will be back. I want to know why 
your people have not been dealt with like 
everybody else. 


MR. POLEVOY: Thank you, Your Honor 




THE REFEREE: Anything else? 

RECROSS EXAMINATION BY MR. SANDLER: 

I Q Mr. Mayer, do you have any knowledge 

as to whether or not the receiver has taken out 
insurance in connection with this tuildlng? 

A I just stated I have no knowledge. 

Q The receiver has stated in open 

court, and his testimony has been stated and accepted, 
he has taken out insurance for each building at a cost 
of eighteen hundred dollars per annum. 

Do you have any reason to object to 
that or question that? 

A Only insofar as I have no knowledge 
and have received no certificate of insurance showing 
*re one of the insured. 

MR. POLEVOY: Did you write specifically 
to the receiver about the insurance? 

A Yes, I did. 

MR. POLEVOY: Did you get a response? 

A No, I have not. 

Q Khen did you write to him? 

A I believe the date is January 22nd. 

THE REFER.3B: You will undertake to 
ascertain the coverage on this building. It 
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1 

■j 

ft 

TJ 

N 

N 


2 

h«» generally been stipulated throughout that 


3 

the receiver in each case has covered the 

! 

1 

4 

properties in the amount of one hundred fifty 

• 

5 

dollars per month which would be deducted from 

i 

i 

6 

the operations of the building so we could 

| 

7 

eventually determine whether the operations 


8 

are profitable. 


9 

1 

THE WITNESS: There are various types 


10 

of insurance required to be carried by the 


11 

tenant. To my knowledge I have infonation as 


I 12 to another piece of property where I have found 


13 

out indirectly there wns insurance being 


14 

covered that covered only fire insurance and 


15 | 

did not cover liability. The lease in that 


16 j 

i 

instance covered liability insurance. 


17 

i 

THE REFBREE: You can't claim termina- 

j 


18 j 

* 

tion and at the same time look to the lease. 


19 ! 

i 

The receiver is covering properties. 


20 

i 

MR. POLEVOY: In accordance with the 


21 

*•'* i 

terms of the lease the receiver is supposed 

* > ! 


1 

22 ! 

to cover such insurance as is specified in 

23 

l 

the lease. 

• 


THE REFEREE: I don’t know. 


25 

THE WITNESS: This leaves the landlord 



1 




THE REFEREE: Exposed. 

THE WITNESS: We don't know what to 
do; we don't know whether or not to cover the 
property. 

THE REFEREE: Mr. Sandler and Mr. Lif- 
land, find out from the receiver if he has 
coverage, how much that is, and forthwith 
the landlord shall be advised so that if he 
wants to take on additional coverage, he will 
do that. 

MR. POLEVOY: On that insurance point, 
is the insurance as specified in the lease? 

THE REFEREE: It's an insurance policy 
taken on by the receiver covering each of the 
properties over which he is receiver. The 
average premium is running eighteen hundred 
dollars per property. 

MR. POLEVOY: But not particularly 
with reference to each lease? 

THE REFEREP: No. I can't burden 
the estate with additional charges while 
we are all laboring so hard to keep thi s 
debtor alive. I don't know why, either. Thank; 
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11 


12 


13 
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14 ! 

15 ! 

16 

17 

18 

19 

20 


i| 


21 


22 I 

23 

24 

25 


you, sir. 

SAMUBL H. FLANAGAN, having baan duly 
sworn by Honorable Roy Babitt, was examined 

| 

and testified as follows; 

i 

I 

THE REFEREE: Please give your full 
name and hone address to the reporter. 

THE WITNESS: Samuel H. Flanagan, 

2 Chester Road, Dari an, Connecticut. 
DIRECT-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, a ts you presently 

employed by the receiver? 

A Yes. 

Q In what capacity? 

A In the area of marketing, sales, and 

the collection of rents. 

Q Prior to being employed by the receiver, 

w «re you also employed by the debtor in a similar 
capacity? 

A Yes. 

Q How long did you work for the debtor 

prior to the commencement of these proceedings? 

A A little over nine years. 




Q Are you familiar with the property 

known as San Fransisco Number 3T 
A Yes. 

Q Are records kept by the receiver as 

previously by the debtor in the ordinary course of 
business indicating rentals received from sub*tenants? 
A Yes. 

Q Do you have those records here with 

regard to San Fransisco Number 3? 

A Yes. 

Q What do those records indicate is 

to be collected from sub-tenants on San Fransisco 
Number 3? 

A Ten thousand nine hundred dollars 

a month. 

Q What is paid, according to your 

records, under the lease for rent and taxes? 

A Eighty-nine hundred seventy-two 

dollars. 

Q The difference is what? 

A Twenty-three thousand one hundred 

thirty-six dollars per year. 

THB REFEREh: Is the place fully 


occupied? 




THE WITNESS: Yes, sir. 

MR. SANDLER: No further questions. 

THE RBFBREE: I think et this point 
Mr. Polevoy should understsnd whet items are 
reduced from whatever Mr. Flanagan's testimony 
has been. 

It has been stipulated as follows: 

(1) That the amount of realization 
has got to be reduced by one hundred fifty 
dollars a month for insurance. The receiver 
one day soon will testify as to the allocation 
from the overall operation of the Overmyer 
enterprise what amount will be allocable to 
each property, including this, which will 
further reduce it. 

In other words, if this property is 
charged one thousand dollars on the overall 
budget of the Overmyer administration that 
would further reduce Mr. Flanagan's figures* 

Thirdly, if there is on-cite adminis¬ 
tration expenses that will further reduce 
it. 

And, finally, Mr. Guy is going to 
testify, as soon as we are finished with Mr. 
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2 

Flanagan, as to the reserve in the overall 

• 

3 

4 ! 

Overayer structure for a fund on Maintenance 

1 

and repairs which will probably reduce this 


5 

further because it's an allocation given on 


6 j| 

7 

an overall budget. 


Is that about right, Mr. SandlerT 


8 

MR. SANDLER: Yes, sir. 


9 |! 

THE REFEREE: We are talking about a 


10 

!■ 

little under two thousand dollars a aonth. 


11 

according to Mr. Flanagan, as a gross, top 


12 j 

of the line, figure. 



13 

Now, you aay proceed. 


H ;; 

And you will have the right of cross* 


15 -i 

exaaination of Mr. Herzog and/or his accountant 



16 !i 

who will soon structure this overall adalnls- j 


17 

II 

tration charge. 



18 I! 

1 

CROSS-EXAMINATION BY MR. POLEVOY: 



19 

Q You said your total receipts were ten 



20 ji 

!l 

thousand nine hundred dollars and the expenses were 



21 

eighty-nine hundred seventy-two dollarsT 


• 

22 

A Yes. 



23 

Q Rent and taxes were eighty-nine hundred 



23 

seventy-two dollars? 



“I 

A Yes. 

i 



CD 






Q Which leaves a balance net per aonth 

absent the other things of eleven hundred twenty-eight 
dollars per aonth, is my math wrong? 

A I have twenty-three thousand one 

hundred thirty-six dollars per year. 

THH REFEREE: That's almost two thousand 
dollars per month. 

Q You said ten thousand nine hundred 

dollars gross receipts per month? 

A Yes. 

Q I believe you said rent and taxes 

were eighty-nine hundred seventy-two dollars? 

I 

A Yes. 

THE REFEREE: That's about two 
thousand dollars a month. 

THE WITNESS: Nineteen hundred thirty- 
eight dollars. 

THE REFEREE: Which is about twenty 
thousand dollars a year. 

Q How many sub-tenants are there in 

the premises? 

A Four. 

Q Can I have the names, please? 

A California Canners 4 Growers; Dealer's 
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4 

5 

6 

7 

8 I 

9 
10 

ii j: 
• 2 ll 

| 

13 

4 

15 

10 

ji 

17 

18 : 

19 1 

II 

20 


21 

| 

22 

3 

4 


i 


Transit; Singer; and Frito-Lay. 

Q California Cannars, when does their 

tern end? 

A All of thea are short-tera leases. 

Q What do you aea n by ''short-tera 

leases?" 

A They t.rnln.t. In 1... than tw.ly. 

■onths. 

Q Are any aonth to aonth? 

A Thi. do., not indict.. I would a„u«. 

SO. 

Q But, you don’t know which ones are 
aonth to aonth? 

A All of thea will laminate in less 
than a year. 



Q My question to you is are any of 
th. four .ub-t.n«nt. on « nonth to nonth Cnwcyt 
A Th.y nr. .11 .hort-t.™. Uh.th.r 
*ny Of th.n ar. nonth to nonth I do not know, th. 
r.cords do not Indicate. 

the REFEREE: Whan will th. .arlict 
one expire? 

THE WITNESS: It doesn't indicate. 

It just indicates they are all short-tera. 
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THE REPEREE: By "short-tern" you 

3 

then 

conclude it means within a year? 

4 


THE WITNESS: Less than a year. 

5 

Q 

Could it be less than a month? 

6 

A 

Yes. 

2 1 

Q 

• 

They all could be ending February 28th 

8 


know? 

9 

A 

Yes, could be. 

10 

Q 

Have any efforts been made to contact 

ii ! 

these people 

to re-rent the premises? 

12 

1 

A 

Yes. 

i 

13 

Q 


14 I 

A 

I can't speak of *y knowledge but there 

I 

15 

is en individual in the office that has talked with 

10 

the*. 

1 

1 

17 

Q 

What is the name of that individual? 

18 ! 

A 

Bob Lannick. 

19 

Q 

Is he in court today? 

20 

I 

| 

A 

No, he is not. 

21 

• 

! 

Q 

We have sub-leases with terns 

22 

ending anywhere fro* February 28th, 1974 to until 

23 

January 31st 

19757 

24 

A 

As a natter of fact, I believe 

25 ! 

California Canners has terminated. I think they are 


I 






on a hold-over. 


3 

Q 

Do you know of any others whose leases 

4 

heve terminated? 

5 || 

A 

No. The only other one which would be 

6 ij 

of any significance would be Dealer's Transit. 

7;! 

Q 

You don’t know when their lease 

•j 

terminates? 


9 

A 

No. 

1° 


THE REFEREE: How much of a footage 

11 

does 

California have? 


i 


12 [j 



MR. POLEVOY: I was going to ask 

13 


that. 


14 


Q 

Do you know the rent per month for 

15 

each 

of these people? 

16 


A 

Yes. 

17 


Q 

California Canners, how much is the 

18 

rent 

per month? 


10 .1 


A 

Sixty-eight hundred dollars. 

20 1 


Q 

They are a hold-over right now? 

21 j 


A 

Yes. 

,, l! 

22 


Q 

Dealer's Transit? 

« 


A 

Thirty-seven hundred dollars. 

74 i' 


Q 

Singer? 

25 ii 
il 


A 

Three hundred dollars. 
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2 



Q Frito-Lay? 


3 



A One hundred dollars. 

j 

4 



Q Do you know how nany square feet each 

• 

5 

Of 

ll 

these 

tenants occupy? 


6 

i! 


A These records do not indicate the 


7 

square footage. 

8 

1 


THE REFEPEE: Just judging froa what 

9 

- 


he said California probably has two-thirds. 

| 

10 



roughly, and the next big one probably has 


11 



a third less ainor space, judging froa the 


12 



rent roll. 


13 

• 


THE WITNESS: It was testified that 


14 

1 



California Canners have eighty thousand. 


15 



THE REFEREE: Out of one hundred 


16 



twenty? 


"l 



THE WITNESS: Yes. 


18 



Q Would you happen to know what the rent 


19 

per 

square foot per uonth is for each of these sub- 


20 

tenants? 

i 

Do you have any records that indicate that? 


21 i 



A No. 


22 



THE REFEREE: Would you, Mr. Flanagan, 


23 



have any knowledge of the present situation 

• 

24 



in that area of the United States for re¬ 


25 

1 



rental of warehouse facilities such as this, 
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your own knowledge? 

THF. WITNESS: No. Any knowledge I 
would have would come to me through some 
other individual. 

THE REFEREE: You don't know if the 
market is soft in the San Francisco area? 

Do you know of your own knowledge anything 
about the San Francisco area for renting? 

THE WITNESS: There are sections of 
San Francisco where the market ia soft. 

Q You don't know whether or not this is 

in that locale? 

A I have been given to believe this is 

a good location. 

Q In your experience, if you have a tenant 

or sub-tenant in a warehouse that occupies two-thirds 
of that warehouse and that lease has expired or is 
about to expire, would you become concerned'about it 
if they were on a hold-over status? They seom to be 
carrying the warehouse. 

A I am concerned about any tenant expir¬ 

ing. 

Q In this particular situation, when two- 

thirds of a warehouse that you say is one hundred pre- 
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sently - - one hundred percent occupied - - has a 
lease that has expired - - 
A Yea. 

Q - - can you tell the Court of any 

specific efforts that have been made to enter into 
new leases in connection with this particular tenant? 

A There have been conversations between 

the office and California Canners regarding extending 
or renewing their lease. 

Q But not with you directly? 

A Not with me directly. 

Q And, you directly or indirectly don't 

know of any firm terms that have been entered into? 

A No, sir. 

Q I don't want to repeat myself but have 

any of the other sub-tenants notified you that they 

« 

intend to vacate or will vacate the warehouse? 

A Not to my kicwledge. 

THE REFEREE. Has California told you 
they would like to vacate? 

THE WITNESS: It's my understanding 
they would like to remain. 

Q Your understanding from whom? 

A The individual in the office who has 
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2 

been in communication. 

• 

3 

Q 

Are you aware of any complaints that 


4 

II 

California 

i 

Canners have made to Overmyer with respect 


5 

to the conditions existing at the warehouse? 


6 

A 

No, I am not. 


? l 

Q 

Who would be aware of the complaints, 


8 

if such complaints were made, within the Overmyer 


9 1 

organization? 


10 !( 

A 

If it was in writing it would have 


11 

passed across my desk. j 


12 


THE REFEREE: This is unproductive at 1 


13 

this point. | 


14 

Q 

Was any specific - - 


15 

A 

Since December it would have crossed my 


16 

desk. 



17 

Q 

Has any writing crossed your desk from 


18 i 

California 

Canners stating that the condition of the 


19 

roof is unsatisfactory and there's leaks at the | 


20 

premises? 

i 


21 

A 

Not to my knowledge. 

• 

22 

Q 

Who is responsible for paying the 


23 

utilities at the premises? | 


24 j 

A 

Anything I would tell you would be 


25 

•| 

conjecture. 

The tenants are responsible for paying the 


I 
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utility charges. 

THE REFEREE: You mean, the sub-tenant*? 
THE WITNESS: Yes, sir. 

THE REFEREE: California Canners? 

THE WITNESS: It may be it's a common 

• _ 

tenant. 

Q Would you be surprised to know in fact 

the sub-tenants do not pay the utilities? 

A If you let me finish I will tell you 

what I know of the situation. As I told you, with 

v 

regard to San Francisco Number 3, I don't know what 
the meter sat-up is. But, the sub-tenants are respon¬ 
sible, unless there are unusual leases, for any 
charges incurred for utilities. 

A good many of the properties have 
individual meters by which the sub-tenants are invoic¬ 
ed directly. There are many buildings that have common 
neters in which the sub-tenants are re-invoiced by 
the Overmyer organization, and if this is the instance 
with San Francisco Number 3, then I believe that the 
receiver would be obligated to the utility company 

snd the tenant would be obligated to the receiver for 
the utilities. 

Q There is a possibility that the receiver 





or Overmyer would be responsible for the payments of 
the utilities directly to the utility companies? 

A It is a possibility, sure. 

Q I will show you an agreement of sub¬ 

lease as entered into between Overmyer and, in this 
case, Economic Laboratory, Inc., in which it provides 
that the sub-tenant pays to Overmyer the utilities. 

MR. LIFLAND: Objection. That is com¬ 
pletely irrelevant to this matter. 

THE REFEREE: I don't see it. Whatever 
Overmyer may have contracted for was - - it 
has nothing to do with these tenants. 

MR. POLEVOY: May I mention something 
►o you off the record? 

THE REFEREE: Off the record. 

(Discussion off the record.) 

THE REFEREE: Certainly that lease is 
irrelevant. 

THE WITNESS: The receiver - - with 
regard to the receiver and utility bills, in 
every instance that I have been involved in 
where there has been a question as to the 
utility bills having to be paid, the receiver's 
attorneys if the receiver is in possession of 
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3 

4 

5 

i 

6 , 

7 i 

8 

9 

1C 


11 

12 


13 

14 

15 


16 


17 


18 


il 


19 

'! 

20 
21 : 

„l 

23 

24 


25 


the building has directed that the utility 
bills be paid by the receiver. 

THE REFEREE: I would assume that's 
logical. 

MR. MAYER: It's logical but unfortunate 
1y, it's not happening. 

MR. LIFLAND: Is this on the record or 
off the record7 

THE REFEREE: It's actually well beyond 
the scope of the examination. The receiver 
should ascertain whether it's keeping the 
utili ies current. 

MR. LIFLAND: I believe the receiver 
is making the payments or, in the alternative, 
sub-tenants are making payments as they are 
required to. 

THE REFEREE: At least the lights are 
still on. 

MR. MAYER: The only reason they are 
still on - - I don't know if the bills were 
paid. If the tenants paid the bills, they 
were billed to ODS. 

THE REFEREE: Is that it? 

MR. POLEVOY: That's it. Your Honor. 





? 39 


THE REFEREE: Are you finished with 


this witness? 


MR. SANDLER: Just a couple more ques' 


tions. 


RE-CROSS-EXAMINATION BY MR. SANDLER: 

Q Mr. Flanagan, are you familiar with 

the rental market for warehouse space in the San 
Francisco area? 

THE REFEREE: I asked him that already. 

MR. SANDLER: I want to tie it into 
the rental that California Canners was paying. 

THE REFEREE: Co ahead. 

Q Mr. Flanagan, California Canners occupi' 

as eighty thousand square feet and at present pays 
sixty-six hundred dollars, which is approximately 
eight and a half cents per annum. 

Would you say that is comparable or 
more or less than what is being charged in the area 
for comparable warehouse space? 

A That’s on the low side. 

Q What they are paying now is on the low 


side? 


Yes. 


2 


THE REFEREE: Thank you, Mr. Flanagan. 
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1 

2 

MURRAY GUY, having bean duly sworn by 

1 

3 


Honorable Roy Babitt, was examined and testi¬ 


4 

1 

fied as follows: 

• 

1 

5 

6 


TIIP. RPFERPE: Please give your full 


7 

j 

name and home address to the reporter. 


8 

i 

THE WITNESS: Murray Guy, 74 Briar Brae 


9 

i 

! 

Road, Stamford, Connecticut. 


10 

j 

i 

DIRECT-EXAMINATION BY MR. SANDLER: 


11 

II 

■ 

Q Mr. Guy, are you presently employed by 

1 

1 

j 

12 


the receiver? 


13 


A Yes. 

I 

14 


Q In what capacity? 

■ 

15 

;{ 

A In the field of engineering, construe- 

16 


tion, maintenance. 


17 

1 

'! 

1 

1 

i 

Q Would you state your educational 


lb 


background and your professional background? 


19 

j! 

]l 

MR. POLEVOY: We will waive that. 


20 


MR. SANDLER: Stipulated that he is an 


21 

y 

expert witness? 


22 

i 1 

i 

MR. POLEVOY: I will stipulate to what 


23 

; 

he has said before. 

• 

24 


MR. SANDLER: You will stipulate to his 


25 

ll 

| 

qualifications as testified to before? 



i 



!! 
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MR. POLEVOY: Yes. 

Q Mr. Cuy, prior to being employed by 

the receiver, were you employed by the debtor in a 
similar capacity? 

A Yes, I was. 

Q In that capacity and in your present 

capacity have you developed general figures as to the 
cost of routine maintenance for the Overmyer warehouses? 

A Yes, I have. 

Q Would you tell us approximately what that 
figure is, what it includes and how you arrived at it? 

A We program approximately two cents a 

square foot for annual maintenance, routine re-occurring 
maintenance items, and years ago we also were adding 

i 

about the same amount of money that we would set aside 
for particular major non-re-occurring items. 

Assuming we had thirty million feet, 
we were talking about six hundred thousand dollars as 
a maintenance budget for day-in day-out maintenance, 

I 

and an upgrading program for about the same amount of 
money. 

Q Can you tell me, to your knowledge, 

whether this particular warehouse requires any unusual 
maintenance or non-re-occurring maintenance? 
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A This particular warehouse has been 

reported in need of a paint job. 

THE REFEREE: That is not within the 
two cent a foot allocation? 

THE WITNESS: No, but it was on our 
list to be painted in the near future* And, 
it had asphalt work of a patching nature need¬ 
ed in the drive-way area; and on two different 
occasions we made minor roof repairs. I know 
of none today. 

THE REFEREE: You know of none today. 
Does that mean there was no need or nc» roof 
repairs? 

THE WITNESS: I know of none. 

THE REFEREE: None what? 

THE WITNESS: Roof repairs. 

THE REFEREE: That are needed. 

THE WITNESS: None. 

s 

Q Mr. Guy, in connection with the paint¬ 

ing and other items you testified to where work is 
required, can you give us your estimate of what it 
would cost to do that work? 

A We had estimated our work to cost 
twelve thousand dollars. 





.1 


si 



ti 

1 

P « i 

2 

MR. SANDLER: No further question*. 

• 

3 | 

A Which is a pretty high figure. 

w 

4 | 

CROSS-EXAMINATION BY MR. POLEVOY: 


5| i 

^ You said "twelve thousand dollars.” 


6 

|i 

Is that for the paint job, or for what? 


7 » 

A That is to paint and do the patching 


8 

in the areas of asphalt and the truck-way and drive- 


9 

way entrance. 


10 

Q When you are saying the twelve thousand 

11 ,j 

dollar figure that include, painting and asphalt patch- 


i: 

ing, paving, and not the roof? | 


13 

A No, nothing on the roof. I have not, 1 


14 , 

in the last eight or nine months received any indica- 1 


15 

tion there was any roof repair needed, any leaks in 1 


16 |j 

the building, and it would come to me. 1 


|| 

17 

Q This is in r «*POnse to my question that 1 


18 !; 

I asked Mr. Flanagan. I assume. You just made a 1 

H 


19 

statement now without being prompted. 1 


20 

1 

Is this in response to the question I 1 


| 

21 

asked Mr. Flanagan about ten minutes ago? 1 

• 

22 

i! 

A No. w e look at three major repairs - - 1 


23 

roof, painting and paving work. Th. rest of tha it... 1 


24 

like dock bumpers, floors, cracks, breaking of a 1 

L 

25 

window, breaking of a panel with the fork truck, that 1 






1 
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is re-occurring maintenance. 

Q If a sub-tenant sent a letter complain¬ 

ing about the condition of the roof, would it cross 
your desk? 

A Definitely, whether it comes direct or 

not. It would be a matter of the initial postmark 
address. 

Q You mentioned before that you did patch 

work on the roof, your records indicate? 

; 

A Yes. 

Q Do your records indicate what type of 

work it was? 

j 

A It would have been quite minimal, as I 

recall, less than one day's work in each case. 

Q If that patch work was inaffective to 

stop the leaks, what would your next course of action 
have been? 

A I would have heard something about it. 

Q I didn't ask you that, I said if the 

patch work was not affective, what would your next 
course be? 

A You mean if we had to repair a leak? 

Q What is the cost of a new roof on this 

building, one hundred twenty thousand square feet? 




2 j| A Very expensive. 

3 |j MR, SANDLER: I am going to object 

-1 unless it's tied in. He can ask the cost of 

5 the building. 

6 Q Can I have a dollar amount? 

il 

7 THE REFEREE: Do you know what it would 


8 cost to replace the roof? 


1 

9 1' 

i 


THE WITNESS: Yes. 

10 


THE REFEREE. How much? 

I 

11 

i! 


THE WITNESS: About ninety thousand 

12 |! 

dollars. It only costs sixty thousand dollars 

I 

13 

to put 

it on new. 

14 

Q 

Mr. Guy, have you personally inspected 

15 

this property? 


lfc 

A 

The middle of July was the last time I 

17 

was there. 


18 1 

Q 

Which year? 

10 !| 

A 

•73. 

20 j| 

Q 

You made a visual inspection of the 

21 

roof and premises? 

22 l| 

A 

No visual inspection of the roof but 

23 1 

of the premises 

e 

24 

Q 

On what you saw, can you state the 


condition of the building? 
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A I concurred with the people requesting 

* paint job, it could use a paint Job, and there was 
asphalt work to be upgraded; and, there were two 
dock bumpers that I believe have been replaced. 

Q What was the reason for your making 

this inspection? 

A I was negotiating the building of a 

new one in Oakland and at the same time that I was 
out there I visited all the Overmyer properties out 


there. 


Q Was a request made for you to specifi¬ 

cally visit this building? 

A I took it upon myself to visit all our 

buildings and inspect them and put together a West 
Coast maintenance budget. 

Q You said this building needs a new 

paint job and asphalt work. Where is this twelve 
thousand dollars going to come from? 

A That is not my job, I wouldn't know. 

MR. SANDLER; I object to the question. 

THE REFEREE; Too late. It's answered 

that it's not his concern. 

Q This twelve thousand dollars is not 

part of the two cent per square foot per year budget 








13 



17 

1« I’ 

19 

20 
21 

i 

22 

23 

24 

ii 
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for maintenance? 

A No, I wouldn't consider it part of it. 

Q Do you know of yourown knowledge 

whether or not there is a contingency fund for special 

type repairs like this that Overmyer currently has or 
the receiver has? 

Q I have no knowledge of what is happen¬ 

ing with the finances at all. 

Q In other words, your job is more or 

less to he in charge of maintenance, et cetera, is that 
correct? 

A Ono of the areas, yes. 


Q Do you have any intention of directing 

that these repairs be made? 

A Upon receipt of documented complaints 
of particular problems I take those and I evaluate 
that to include if necessary getting some official 
competitive prices. Upon my recommendation to the 
receiver, they will do this work. 


MR. POLEVOY: To save the Court some 
time, it is not responsive to my question. 

Q You said that twelve thousand dollars 

worth of work is needed? 


25 


A 


I didn't say "needed." 


It would be a 




1 


2 

3 

4 

5 

6 




7 

8 


9 

s 

10 

n ll 

12 1 
13 


i 4 


16 


17 


18 

19 


!| 


20 


21 


22 
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nice thing to do; it would be an upgrading, putting 
the building in top shape. I don't think that can be 
my objective at this time. 

We don't have that luxury I know, and 
I an working on a very tight budget that will fix your 
plumbing, keep the water out of your building, and 
this kind of thing. 

Q Not generally to maintain it in good 

condition? 

THE REFEREE: A paint job doesn't make 
a building bad, does it? 

MR. POLEVOY: I don't know. Your Honor. 
Mr. Guy testified it must have a paint job. 
That is his recommendation. 

THE REFEREE: That's right. 

MR. POLEVOY: Now he is telling me he 
doesn't have the money for it. 

THE REFEREE: The receiver probably 
doesn't have the money at this stage to 
indulge now in the luxury of a facelifting 
as distinguished from repairs needed in the 
day-to-day operation. 

Is that a fair statement, Mr. Guy? 


25 


THE WITNESS: Yes 





t 
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| 


2 

THE REFEREE: This is not the first 

: 

m 

3 

time Mr. Guy is here lest you think I an tes¬ 

w 

4 ! 

tifying for him. 


*| 

MR. POLEVOY: Yes, Your Honor. 


6 : i 

THE. REFEREE: This is a Chapter XI court 


7 ij 

which is hanging by its fingernails in this 


8 

case. The Court will not authorize an over¬ 


9 

all facelift but it will authorize a few 


10 1 

dollars for fixing holes in the macadam or 


u 

whatever else they use in their lot. It's a 


«!! 

matter of the debtor's priorities, bear in 


13 

mind. 


14 

MR. POLEVOY: I have one question of 


15 | 

Mr. Guy. 

i 


16 jj 

Q I believe in some point in some other 


17 : i 

Ij 

trial you testified that in the event an emergency 


U 

16 

repair is needed, like a roof leak, et cetera, you 


1 

19 

(I 

would direct someone to make it, is that correct? 


20 ,1 

A Some local person, yes. 


|l 

21 

In your particular case or that area, 

• 

22 

yes, definitely. 


“ I! 

Q Since Overmyer went into Chapter XI, 


l 

24 

have eny of thevo emergency repairs been neccessitated 


25 

where you called someone up to make a repair? 


Ij 

1 

i 




1 

P so 

I 

2 

A Yes. 


3 

Q Have they questioned the aeans of the 

I 

4 1 

receiver to pay for the repairs before they made the 

• 

5 

repair? 


6 1 

A If they haven't I advised thea of where 

I 

7 

we stand. 


8 

Q Have they made the repairs under those 


9 ! 

i 

circumstances? 


io i 

j 

A Yes. 


n 

MR. POLEVOY: No further questions. 

! 

12 |j 

|f 

MR. SANDLER: No further questions. 

13 

THE REFEREE: Thank you, Mr. Guy. 

r 

Next witness? 

i 


14 . 

»i 


15 

1 

MR. SANDLER: There are no further 

16 

il 

witnesses, Your Honor. That will conclude 

i 


17 

| 

this case. 


i8 ii 
r 

THE REFEREE: It will conclude it only 


19 

insofar that we haven't got the testiaony on 


20 

'i 

I 

further reducing the gross figure of Mr. 


21 

Flanagan. Mr. Polevoy will be advised as to 


22 ! 

that. 


23 ! 


• 

24 



25 
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HA1IN, HESSEN, MARGOLIS 4 RYAN, ESQS. 
Attorneys for the Applicant 
3S0 Fifth Avenue 
New York, New York 

BY: DANIEL ZIMMERMAN, ESQ., Of Counsel 


BOOTH, LIPTON I LIPTON, ESQS. 

Attorneys for the Receiver 
292 Madison Avenue 
New York, New York 

BY: EDGARD II. BOOTH, ESQ., Of Counsel 

- and- 

WILL B. SANDLER, ESQ., Of Counsel 


LEVY, LEVY I RUBACK, ESQS. 

Attorneys for the Debtor 

22S Broadway 

New York, New York 

BY: GARY BLUM, ESQ., Of Counsel 


PROCEEDINGS 

THE REFEREE: Are there any answers? 
MR. SANDLER: The receiver served the 

answer. 

MR. BLUM: The debtOT serves its 
answer and hands up the original to the 
Court. It’s an adoption of the receiver's 






(p 3 

answer. 

MR. SANDLER: If Your Honor plots*, 
th* receiver's answer her* varies a bit fro* 
all the other standard answers In these pro¬ 
ceedings. 

THE REFEREE: WhyT 

MR. SANDLER: On Noveaber 16th, 1973, 
the date of the filing of th* petition, there 
was no default In th* payment of rent to this 
landlord. All rent and additional rent was 
current as of Noveaber 16th. 

The landlord subsequently accepted rent 
for the months of December, January, February 
and March under the lease because no default 
had been declared by the landlord under the 
lease, no action had been Instituted, no 
letter had been written so that we contend we 
have a classic waiver of that and estoppal of 
the landlord's alleged right to now allege a 
termination under the bankruptcy clause. 

We feel - - 

THE REFEREE: I can't see anything more 
self-defeating, Mr. Zimmerman, as a matter of 
law. If those are th* facts, I can't see any- 




thing more defeating with respect to the 
four cases on this natter which you have lit¬ 
igated and the ferty that others have lltigat 
ed, particularly since the Court of Appeals 
affirned Judge Judd's decision yesterday. 

I don't understand how lawyers operate 
but if you think this serves the cause, of 
the fifty cases that were litigated, where 
there is no default, there mist be something 

wrong with my idea of what the law is about, 
besides filing pleadings. 

MR. Z1MMKRMAN: Mr. Sandler certainly 
had not given the full details. 

THE REFEREE: Was there a default - - 
not now - - was there at the tine the petition 
was filed by the debtor a default? 

MR. ZIMMERMAN: There was no default, 
other than the filing of a petition itself. 

THE REFEREE: I can't think of anything 
nore self-defeating. I always understood 
lawyers understood the gaae of chess and 
didn't rush into knock off the queen and get 
raped also. 

MR. ZIMMERMAN: Lawyers represent 





client*. 


<? s 

THE REFEREE: C*n you think of anything 
■oro self-defeating where we have been litigat¬ 
ing fifty case* involving substantial defaults, 
fifty including at least half a dozen of yours 
where there was a default? 

Can you think of anything store defeat¬ 
ing - - self-defeating - - than to have a 
case like this tried and be part and parcel 

of the affirmance by the Court of Appeals. 

Off the record. 

(Discussion off the record.) 

ROBERT F I X E L L, having been duly sworn 
by Honorable Roy Babitt, was examined and 
testified as follows: 

THE REFEREE: Please give your full 
name and home address to the reporter. 

THE WITNESS: Robert Fixell, 176 
Quaspeck Boulevard, Valley Cottage, New York. 

MR. ZIMMERMAN: Before we examine this 


witness, I would like to mak< 


otion that 





1 

2 

it 

(0 6 

all of tha preliminary remarks of counsel 


3 

for the receiver be stricken. 


4 

THE REFEREE: That is not evidence. 

• 

5 

counsel's remarks and your remarks are not 

6 

evidence. 


7 

DIRECT-EXAMINATION BY MR. ZIMMERMAN: 


8 

Q Mr. Pixell, what is your relationship 


9 

to 72 Barrow Street Realty Corporation? 


10 i 

! 

A I am the secretary of the corporation. 


11 ! 

i _ 

Q Are you a stockholder? 

| 


12 

A Yes, I am. 


13 

Q Mr. Flxell, is 72 Barrow Street Realty 


14 

Corporation the landlord of the Overmyer warehouse 


15 

known as Tampa #3? 


16 

A Yes. 


17 

Q Mr. Flxell, are you familiar with the 


18 1 

lease of the premises, that is, this warehouse, between 


19 

t.he landlord and Overmyer? 

20 j 

A Yes, I am. 

21 

Q Is there an obligation under tliat 

22 

lease for Overmyer to pay the real property taxes on 

23 

1 

this warehouse when they are due? 

• 

24 

A Yes, there is. 


25 

1 

Q When were the last tax payments due? 

! 





A The last tax payments war# due April 

1st, 1974, for the 1973 year. 

Q Did Overmyer pay these taxes? 

A No, they did not. 

Q Did Overmyer deliver to you a receipt 
from the taxing authorities indicating that they had 
paid these taxes? 

A No, they did not. 

Q Mr. Fixell, I show you two pieces of 

paper and ask you if you can identify these pieces of 
paper. 

A Yes, this is the tax bill on the ^ rop . 

•rty which was due November 20th, 1973 and had to be 
paid by April 1st, 1974. 

MR. ZIMMERMAN: I would like these 
marked for identification as Applicant's 
Exhibit "1". 

(At this time, the said referred 
to documents were so marked as 
Applicant's Exhibit "1" for iden¬ 
tification. ) 

MR. ZIMMERMAN: I would like to have 
them marked in evidence. 

MR. SANDLER: If Your Honor please, 
with regard to the proposed exhibit. Exhibit 
Number "l”, I note that the taxes for the 








1 

1 

| 

2 

1973 tax ytir which Is a pre-petition period 


3 

and tha tax did not Mature until aftar Novas* 


4 

bar 16th, 1973, and wa hava no objection to 


5 

tha adaission. 

W 

6 

THE RBPERBE: Why ara you aaking a 


7 

spaachT 


8 

(At this tine, tha said document 



was so narked as Applicant' s 


9 

Exhibit "1" in avidanca.) 


10 

Q Mr. Pixall, did you yoursalf pay tha 


11 

taxas that ware dua on this warehousaT 


12 

A Yas, I did. 


13 

Q Mr. Pixall, hava you racaivad any tax 


14 II 

sonias fros tha racaivar and/or dabtor, applicabla 


.5 

to tha 1973 yaar? 


16 i 

A Nona at all. 


17 ! 

THE RBPERBE: Hava tha taxas sinca tha 


I 

18 

filing of tha patition, baan kapt up by tha 


19 

racaivar? 


20 

MR. SANDLER: Your Honor, thay ara 


21 

baing ascrowad froa tha pariod of Dacaabar, 



1973. 


U 1 



23 

THE REPEREE: That is a default, isn't 

• 

ij 

it? 


24 



25 
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< 





1 


» 


2 

3 

4 

5 

6 

7 

8 





13 


■ 

i 




14 

15 

16 

17 

18 


19 j| 

20 | 

21 


22 

23 

24 

25 


9 * 

we are ••crowing now for 1974. 

Q Nr. Fixell, I show you a document call* 

•d "A L*a*e,” bearing th« data of April 20th, 1967, 
and ask you If you can identify this document? 

A Yes, 1 can. 

Q Is this the lease that was executed 

between the landlord predecessor and D. H. OversiyerT 
A Yes, It Is. 

HR. ZIMMERMAN: Your Honor, I would like 

to hare this narked for identification as 

Applicant's Exhibit "2". 

MR. SANDLER: No objection. 

(At this tine, the said document 
was so narked as Applicant's 
Exhibit "2" for identification.) 

MR. ZIMMERMAN: I would like that nark* 

ed in evidence. 

THE REFEREE: Not for identification, 
in evidence? 

MR. ZIM4ERMAN: In evidence. 

(At this tine, the said docunent 
was so narked as Applicant's 
Exhibit "2" in evidence.) 

Q Mr. Pixell, i show you another docunent 

entitled "Assignment of Lease," and ask you if you can 
identify this docunent? 





1 

P 10 


2 

A Yes, this is sn assignment of lease. 


3 

Q Is this assignment from the original 


4 

lessor owner of the property to 72 Barrow Street Realty 

• 

5 

Corporation? 


6 

A Yes, it is. 


7 

MR. ZIMMERMAN: I would like to have 


8 

this marked as Applicant's Exhibit "3" in 


9 

1 t 

evidence. 


10 

(At this time, the said document 
was so marked as Applicant's 


11 

Exhibit ”3" in evidence ) 


12 

THE REFEREE: Is there any dispute 


13 

that this is the proper party? 


14 

MR. ZIMMERMAN: No, Your Honor. 


! 

15 

THE REFEREE: Why are you bothering 


16 

with this? 


17 

MR. ZIMMERMAN: Because in their 


18 

answer they admit these things upon informs* 


19 

tion and belief and the lease has to be in 


20 

evidence, in any event. 


21 

THE REFEREE: It seems to me all of 


22 

4 

this could have been conceded. 


23 

How much rent do you get under the 

• 

24 1 

lease, Mr. Fixell, the total amount of the 

% 


25 

M 

rent? 

_i 

— 


* * 

■i? 

V* 


l 





Q a 

THE HITNESS: Sixty*two hundred 
dollars. 

Tlli: REFEREE: Including taxes? 

THE WITNESS: No, they pay for the 

taxes. 

THE REFEREE: How much is that? 

THE WITNESS: Taxes cone to about 
thirteen thousand dollars a year. 

THE REFEREE: Is the place fully rented? 

THE WITNESS: I believe it's fully rent¬ 
ed. 

i 

THE REFEREE: How such does Ovenyer 
get fron the subs? 

THE WITNESS: I think they receive a 
*bout one hundred twenty thousand 
dollars. I on not exactly sure. 

THE REFEREE: Nine thousand dollars a 

month? 

THE WITNESS: Yes. 

THE REFEREE: Why don't you get down 
to the case. 

. 

MR. ZIMMERMAN: That is not my case, 

Your Honor. 

Q Mr. Fixell, have you received rent on 



1 


2 ' 

3 

4 

5 

6 

7 

8 i ; 

«i 

10 i 

11 i 


12 

13 

14 

15 

16 


ij 


17 i 

18 

i 

19 ! 
20 

21 ,1 

22 

23 

24 

25 


these pmiiM for May of 1974 for use and occupation 
for that month? 

A No, I havo not. 

MR. ZIMMERMAN: No further questions. 
CROSS-EXAMINATION BY MR. SANDLBR: 

Q Mr. Fixell, did you authorise your 

attorneys to send a default notice to Overnyer on 
your behalf by reason of the non-payment of April and 
May, 1974 rent? 

I show you a letter dated May 16th, 

1974, addressed to Overmyer from Mr. Zimmerman, stating 
tha following: 

"Notice is hereby given that the rents 
due April 1st and May 1st, 1974, have not been paid 
and the lessee is in default?" 

A Yes. 

Q Did you authorise the sending of that 

letter? 

A Yes. 

Q Are you familiar with the fact it was 

sent? 

A No. 

Q Did you authorise the sending of the 

letter? 












1 


Q 13 

2 

A 

Ye*. 

3 

Q 

Subtaquantly did you racaiva a chack 

4 

for tho April 

» 1974 rent? 

5 

A 

Yes. 

6 

Q 

Did you accept the chack? 

7 

A 

Yas. 

8 

Q 

Did you deposit it? 

9 

A 

Yas. 

10 

Q 

Did it clear? 

11 

i 

A 

Yas. 

12 1 

Q 

On Noveabar 16th, 1973, was Ovarayar 

13 

i 

in dafault to 

you in the payaent of rent under this 

14 

laasa? 


is ji 

A 

No. 

16 

Q 

Whan did you racaiva tha Noveabar, 1973 


rentT 


MR« ZIMMERMAN: Your Honor, I object 
to that. 

THE REFEREE: Overruled. 

MR. ZIMMERMAN: May I state wry objac¬ 
tion , plaasa? 

THE REFEREE: Overruled. 

A Whan did I racalva tha Noveabar rant? 
* have received it in tha aarly part of 


I 

I 






FSS 


Nowibtr. 

Q Did you subsequently receive the 

Dacamber, 1973 rent? 

A Mo. 


6 

Q 

1 

You 

never got paid? 

7 

A 

' 

Oh, 

did I get 

it later on? 

8 

1 


THE 

REFEREE: 

That is not rent, that 

9 ! 

is use 

and 

occupancy 

for the receiver, isn't 

1 

10 || 

it? 




ii ti 


MR. 

SANDLER: 

No, Your Honor. If this 


landlord did not elect to declare a default 
to commence a proceeding - - 

THE REFEREE: In any event, December 
ia the receiver's obligation? 

MR. SANDLER: Yea. 

Q I received it subsequent. 

MR. ZIMMERMAN: Your Honor, I object 
to counael'a characterization of any post¬ 
petition payment as rent as opposed to use 
and occupation. 

THE REFEREE: I think you are right. It 
doesn't matter. It is the receiver's obliga¬ 
tion or the debtor's obligation. 

Do you think this case is going to turn 









1 



» 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 I 

12 

13 j| 

H ij 

15 I 

16 I! 

I 

17 ij 

I 

18 1 
” 

20 |j 

21 || 
22 

23 

| 

24 

25 


C? 15 

on the nicety of whether It it U*0 or rentt 

MR. SANDLER: There It a waiver quee~ 

tion. 

THE UBFEREE: Let’a leave it at the 
receiver't obligation. 

MR. SANDLER: Pi»e. 

Q Did you receive a payment from the 
receiver for the December rent obligation under the 

leaae? 

A Yet. 

Q Did you accept that payment? 

A The rent, right. 

Q At that time, had you declared a de¬ 
fault under the leaae? 

A ' No. 

Q When did you retain countel to tend 

thl. I.tt.r of May i«sth, 1974, this l.tt.r of d.f.ultT 

A I b.ll.v. It hu In March - - I u not 
quite aure. 

Q March of 1974? 

^ ^ think that it might have been becaute 

I could not get any payment! out of the receiver. I 
kept on calling the receiver and they would Ignore the 
payment of rent to me while they were paying two other 
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24 


Q 16 

landlords at that particular tins. 

Q What tins was thisT 
A I got racords of tha lattor. 

Q Actually, at this point, you have re¬ 
ceived all rant paid fro* tha racairar axcapt for May, 
is that corractT 

A May and Juna, which is dua Juna 1st, 
plus I had to pay tha taxes. 

Q Right. Did you avar sand a dafault 
notica to tha dabtor. Ovarnyar or tha racaivar for 
non-payment of taxasT 

A For non-paymant of taxas did I do 

that? 

Q Did you or anybody in your bahalf sand 

a dafault notica for non-pay*ent of taxasT 
A I guass not, no. 

MR. SANDLER: No furthar questions. 

MR. BLUM: Tha dabtor has no questions. 
Your Honor. 

THE REFBREB: You did racaiva tha pay- 
■ant for tha May period? 

THE WITNBSS: No, May I have not recelv- 
ad. 


25 


THE REFEREE: Whan is tha May pa y ent 





due? 


^17 

MR. SANDLER! None of the landlords 
have boon paid. 

THE REFEREE: In other words, it is 
for April - - 

MR. SANDLER: Your Honor, April has 
been paid. 

THE REFEREE: Well, now, we are running 
six weeks behind, and if things are going as 
they are. they will be eight weeks behind. 

MR. SANDLER: We trust that by the end 
of this month we will pay - - 

THE REFEREE: By the end of this month 
July's is due, is that correct? 

MR. SANDLER: Correct. 

THE REFEREE: This is a terTific opera* 
tion, Mr. Sandler. 

MR. SANDLER: It is not ay operation. 

We are doing the best we can to cure this 
problem. 

MR. ZIMMERMAN: Well, it has nothing 
to do with this trial. 

THE RPFBREE: Let me decide the regal 
implications, Mr. Zimmerman. 




t 

9 


1 

Q u 


2 

MR. ZIMMERMAN: Pin*. 


3 

RJ3-DIRECT-EXAMINATION BY MR. ZIMMERMAN: 


4 

Q Mr. Plxell, do you recall whan you, in 

• 

5 

fact, received the December use and occupation on these 

6 

premises? 


7 

A What month? 


8 

Q December, 1973. 


9 

MR. SANDLER: Objection to the use of 


10 

the term "use and occupation". 


«i| 

THE REFEREE: Let’s call it the re¬ 


i 

12 ! 

ceiver's obligation. 


13 

Q Do you recall when you received the 


H : 

December payment for the receiver's occupation of the 


15 1 

premises? 


16 j 

i 

A No. Probably not before March or April. 


l 

17 1 

THE REFEREE: Is that when you received 


18 i 

December? When did you get January, February 


”1 

and March, If ycu got December in April? 


ao 

THE WITNESS: I think they all came 


21 1 

about the same time. 


22 

Q Mr. Fixell, did you, in fact, retain 


23 | 

my law firm to represent you when you did not receive 

• 

24 ! 

December's use and occupation? 

4' 


25 1 

A Yes, that's right. 
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Q And, the purpose of the retention was 

for you to get the Deceaber payaentT 

A That's right. 

MR. SANDLER: Objection. Mr. Ziaaeraan 

it leading with that, and I ask that the 

answer be stricken. 

THE REPEREE: It's a little late. 

Overruled. 

Q Mr. Pixel1, I show you Exhibit "A" to 

the application and ask you whether or rot you have 

seen this docuaent beforeT 

A Yes, I have. 

Q I direct you to Paragraph III of this 
docuaent and ask you to read it to yourself. 

A Yes, I read it. 

Q Does this refresh your recollection 

that a notice of default was given to Overayer in 
regard of its non-payment of taxesT 

A Yes. I didn't see exactly what was - - 
actually. I saw this. This is what I saw; this is 
what was sent to ae. 

Q Would you then be willing to change 
your responsor 

MR. SANDLER: Objection, Your Honor, 
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13 


14 
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16 ; 

17 
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24 I 
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leading. 

Q (Continuing) - - to counaol for tho 

receiver's question as to whether a notice - - 

MR, SANDLER: Mr. Zimeraan is asking 
his witness to change his answer. 

THE REPEREE: Overruled. 

A Yes. 

Q Was, in fact, a notice of termination 

sent in regard of the default in the payment of taxesT 

A Yes, it was. 

TliE REFEREE: When was thatT 

MR. ZIMMERMAN: When was it sent, Your 

Honor? 

THE REPEREE: Yes. 

MR. ZIMMERMAN: May 16th. 

THE REFEREE: We already covered that 
ground, haven't we? Didn't Mr. Sandler ques¬ 
tion about a letter allegedly sent by your 
office at the instance of Mr. Fixell's people? 

MR. ZIMMERMAN: He asked him whether a 
default had been made on the taxes. 

THE REPEREE: Proceed. 

MR. ZIMMERMAN: I have no further 


25 


questions 




MR. SANDLER: I have no further ques¬ 
tions. 

THE REPEREE: Thank you, sir. 

(The witness leaves the stand.) 

THB REPERBE: Your next witness, Mr. 

Zlanernan? 

MR. ZIMMERMAN: Your Honor, I would 
like the Court to take Judicial notice of its 
findings on April 18th, 1974, as to the over¬ 
head expenditures allocable to each one hundred 
twenty thousand square foot warehouse which 
appears on Page 87 of the transcript. 

THE REFEREE: That is twenty thousand 
dollars a year? 

MR. ZIMMERMAN: Yes. 

THE REPEREE: There is a notion pending 
for the reopening of that proceeding. 

MR. ZIMMERMAN: I an surprised it is 
pending. I was not served. 

MR. BLUM: It went out last night. 

THE REPEREE: I signed it last week. 

Are there any other witnesses, Mr. 
ZinnernanT 

MR. ZIMMERMAN: I would like, also, the 







Court, since we have boon proceeding somewhat 
out of turn, in permitting the receiver to 
cross-examine beyond the scope of cross-exaa- 
ination - - 

MR. SANDLER: I object to that. Your 

Honor. 

MR. ZIMMERMAN: And in the area of 
waiver which is his case and not ay case. 

THE REFEREE: You mean, if he called 
your witness at the end of your case, it would 
be all right? 

MR. ZIMMERMAN: Certainly. 

THE RBFEREE: Well, it seeas to ae the 
order of a trial is so discretionary, why have 
hia coae back and forth? 

MR. ZIMMERMAN: Fine. I would like to 
direct the Court - - 

THE REFEREE: Don't direct ae, invite 
ae. 

MR. ZIMMERMAN: I would ask that the 
Court take Judicial notice of the transcript 
in this case of the hearing before Your Honor 
on December 27th, 1973, in which Your Honor, 
on Page SO and the following pages stated or 




Q 23 

agreed with the stateaent of Mr. Brecker, with¬ 
out dissent fron the receiver or the debtor, 
that the landlords' acceptance of any checks 
without special endorsement would not be con¬ 
sidered a waiver of any defaults under the 
lease, and with that, I close ay presentation. 

MR. SANDLER: If Your Honor please, I 
have a very clear recollection of that date 

I 

and the remarks which were made on that date. 

I 

f 

THE REFER3E: I don't think it makes 
any difference. If I made those remarks, they 
were probably gratuitous. Those were neither 
findings, rulings nor conclusions. 

Go ahead. Who is your witness, Mr. 
SandlerT 

MR. SANDLER: Can I just complete the 
sentence for the record. 

My understanding was there was no waiver 
in connection with those landlords who had 
declared defaults and who were litigating 
with us. 

MR. ZIMMERMAN: Before Mr. Flanagan 
takes the stand, I would like to read into the 
record the excerpts from this transcript. 






Q 24 

On Page SO Mr. Brecker says: 

"MR. BRECKER: Your Honor, aake a ruling 
in tha event any landlord endorsee, deposits 
or accepts a check delivered today that (A) It 
is not accepted as rent as to waive any de¬ 
fault, but is use and occupation only and, 
secondly, that this is not accepted as the full 
aaount allegedly due for the aonth of Deceaber.; 

Now, the receiver is in good faith cal¬ 
culating these aaounts and I have no quarrel 
with that. But, 1 would like to have the right; 
to do ay own calculations. 

THE RC7EREE: Done. 

MR. BRECKER: Is this Your Honor's 

ruling? 

THE REFEREE: Yes, that is absolutely 
the ruling. 

MR. BOOTH: We consent." 

MR. BOOTH: We consent as to the 
waiver of any litigation. 

MR. SANDLER: This is really historical. 
Mr. Ziaaeraan was reading Mr. Brecker - - 

THE REFEREE: Please proceed. 
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d? 25 


2 

SAMUEL 

H. FLANAGAN, having been duly 

• 

3 

sworn by Honorable Roy Babitt, was examined 

4 

C 

and 

testified as follows: 


3 

6 

I 

THE REFEREE: Please give your full 


7 

name and hone address to the reporter. 


8 


THE WITNESS: Samuel H. Planagin, 2 


9 

1 ! 

Chester Road. Darien. Connecticut. 


10 

! 




11 I 

DIRECT-BXAMINATION BY MR. SANDLER: 


12 

Q 

Mr. Flanagan, were you previously 


13 ; 

employed by the debtor? 

1 


14 

A 

Yes. 


15 

Q 

1 

In what capacity? 


16 i 

A 

In the sales and marketing areas. 


17 

| 

Q 

For how long a period? 


18 | 

A 

A little over nine years. 


1 

19 ! 

Q 

Are you presently employed in a similar 


20 

| 

capacity by 

1 

the receiver? 


21 ! 

A 

/ 

Yes. 

• 

22 i 

Q 

Are you familiar with the Tampa #3 

1 


23 

warehouse? 



1 

24 

A 

Y.s. 


25 

Q 

Can you tell us who the sub-tenants at 


|j 

i 


! 


I 




tha Tampa #3 warahousa ara, what apaca thay occupy, 
and what rant thay payT 

A Watt Cash I Carry, forty thousand squaro 
foot. Thair rantal Is two thousand dollars par month. 

Q Can you give us tha yoarly rata par 

squara footT 

A Sixty cants par squara foot. Vastflow 
Company, Inc., forty thousand squara faat, thirty- 
savan hundrad dollars par month, ona dollar alavan 
cants par yaar. Murray Van I Storaga, twanty-fiva 
thousand squara faat of warehousa and twalva hundrad 
twanty-fiva squara faat of offica. Tha warahousa is 
at ona dollar tan cants and tha offica is at ona dol- { 
lar sixty-cants, and thair monthly paymant is twanty- 
four hundrad fifty-fiva dollars. 

Tampa Wholasala occupias fiftaan thou¬ 
sand squara faat and thair monthly rantal rata is 
fourtaan hundrad forty-savan dollars. I don't hava 
that co^utad out to a yaarly rata. 

Q Do you know what tha yaarly rata is? 

A I don't hava it eomputad out. 

MR. ZIMMERMAN: At this point I want to 
maka an objaction as to Mr. Flanagan's tastl- 
mony ragarding tha monthly rantal paymants by 
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the*# tenants. The statements are at this 
point hearsay and not subject to any cross- 
examination. No foundation has been laid 
regarding - - 

THE REFEREE: Overruled. 

Q Mr. Flanagan, what is the aggregate - - 

THE REFEREE; What does the total rent 

^ run? 

THE WITNESS: Ninety-six hundred two 
dollars a month. 

THE REFEREE; How much do the debtor's 
records show it should be paying or did pay 
to Mr. FixellT 

THE WITNESS; The rent should be sixty- 
two hundred forty-six dollars a month. 

THE REFEREE: What other obligations 
are there? 

THE WITNESS; Taxes are one thousand 
ninety-four dollars. 

THE REFEREE: And? 

THE WITNESS: They are the only fixed 
costs, seventy-three hundred forty dollars. 

THE REFEREE: Against? 

THE WITNESS: Ninety-six hundred two 








dollars which glvos us a gross of twenty-two 
hundred sixty*two dollars a aonth of twenty* 
seven thousand one hundred forty-four dollars 
per year. 

Q Mr. Flanagan, you testified that Vest* 

flow is paying approxiaately one dollar eleven cents 
a foot? 

A Yes. 

Q And Murray Van is paying approxiaately 

one dollar ten cents a footT 

A Yes. 

Q But that West Cash | Carry is paying 

sixty cents a footT 
A Yes. 

Q In your opinion, is the sixty cents a 

foot a reasonable rental for this spaceT 

MR. ZIMMERMAN: Objection as to rele¬ 
vancy. 

^ THB REFEREE: Overruled. 

* 

MR. SANDLER: Counsel will establish 
the relevancy. 

THE REFEREE: Establish the reaainder 
of West Cash 9 Carry's obligation. 

Q How long is the reaaining tern of the 




1 

1 

Q 29 


2 

West Cash sublease? 

• 

3 i 

A It began June 15th, 1966 and goes 


4 1 

|i 

through 6/14/76. 


1 ! 

THE REFEREE: Then it has two years to 


ii 

6 I 

j, 

goT 


7 i 

THE WITNESS: Yes. 


8 

(i 

THE REFEREE: So that regardless of 


11 

9 , 

what the fair rental value is in that area for 


10 

others, for two years you are stuck with six¬ 


8 

- 1 

ty cents with West Cash 4 Carry; is that sof 


12 i 

|| 

THE WITNESS: Under the tens and con¬ 


ii 

13 

ditions of the lease, yes, sir. 


t ■ 

i *• 

THE REFEREE: So that the property as 


;«; 

far as we are concerned, one half of it is 


:< 

being sold at one half the going rate, rough¬ 


11 

ly* 


lh J| 

THE WITNESS: Roughly, one half. 

k 


r 

NR. SANDLER: I ask you to take notice 


2 »* 

that we have by order to show cause returnable 


11 

June 20th, 1974 moved to disaffin the West 

» 

12 

Cash 4 Carry sublease, but not to disturb 


IS 

their occupancy if they will pay the prevailing 


24 

rent. 


2< 

MR. ZIMMERMAN: I object to that unless 









th#y in going tc produce the documents so I 

i 

,! 

heve ea opportunity to see them end make proper 
objections to relevancy, if any. 1 haven't 

seen these papers. 

THE REFEREE: Why don't we take a five- 
minute recess and we will get it out of the 

: 

motion drawer. I signed the order to show 

. 

cause. When is it on the calendar? 

t 

MR. SANDLER: On June 20th. I will 

! 

give an extra copy to Mr. Zimmerman. 

* 

THE RBFEREE: You are asking me to take ' 

i 

judicial notice and that means judicial notice 
of a document filed with me. 

We will take a five-minute recess and 
I will ask Miss Padilla to pull it out. 

(At this time a short recess was taken 
and all parties subsequently returned.) 

THE REFEREE: Wi» were at the point wher#| 
you wanted me to take notice of the order to 
show cause signed on the 7th in connection withi 
West Cash | Carry and the application to dis¬ 
affirm the sublease. 

MR. SANDLER: Yes, sir. 

THE RBFEREE: Mr. ZimrmanT 





Q 31 

MR. ZIMMERMAN! Your Honor, I certainly 
have no objection to the Court's taking judi¬ 
cial notice of the fact this application was 
■ade. However, it's probaty to any natter 
before the Court - - 

THE REPEREB: It's whatT 

MR. ZIMMERMAN: Probaty, materiality. 

THE REPEREB: Is questionable? 

MR. ZIMMERMAN: Escapes ne. 

THE REFEREE: It nay not be material 
but I think it's certainly relevant under¬ 
standing the reach of Section 313-1 of the Act, 
which gives the Court almost unfettered juris¬ 
diction to reject a non-favorable lease. I 
will take it for whatever it's worth. 

MR. ZIMMERMAN: Now, I have an objection 
at this point. 

4 I 

THE REFEREE: To this document? 

MR. ZIMCERMAN: Not to that document 
out because of what came up. Mr. Flanagan was 
testifying about this West Cas* 4 Carry lease, 
and I believe that his testimony should be 
stricken about his lease until such time that 
the lease is produced and put into evidence. 




I 



1 


q si 

2 

THE RBFBREB: 

It's your testlaony froa 

3 

records of Overayer kept In connection with 

4 

property it owns? 


5 

u 

(I 

THE WITNESS: 

Yes. 


■'.’M REFEREE: 

How aany such properties 

»|i 

were there? 


8 i 

1 

THE WITNESS: 

Were there? 

9 II 

THE REFEREE: 

Yes, at the start of these 

10 ' 

proceedings? 


11 'i 

THE WITNESS: 

Two hundred fifty odd. 

12 11 

THE REFEREE: 

Is this the aethod of 

13 1 

keeping the records 

- - what are you reading 

14 

l 

fron? 


15 ; 

THE WITNESS: 

These are notes that I 

in , 

■ede. 


i/ i 

THE REFEREE: 

Froa the file? 

18 il 

THE WITNESS: 

Yes. 

i9; 

MR. ZIMMERMAN 

May I take a voir 

| 

20 

dire? 

1 

21 

H 

THE REFEREE: 

i 

Yes. Your objection Is 

zz 

(I 

overruled. 


1 

23 

;! 



I 

24 ;i 

VOIR-DIRB EXAMINATION BY MR. 

ZIMMERMAN: 

25 

Q What are you reading froa? 


I 







Q 33 

A Pro* ay notes. 

MR. ZIMMERMAN: Can we have these notes 
aarked for identification. 

© 

(At this tiae the said referred to 
paper was so aarked as Applicant's 
Exhibit ”4" for identification.) 

Q Mr. Flangan, is it the noraal course of 

the business of the receiver or was it the noraal 

course of the business r,f the debtor, Overayer to 

maintain this recordT 

A No. 

MR, SANDLER: I object. It's obviously 
* facetious question. 

A No. 

THE REFEREE: Overruled. 

A No. 

MR. ZIMMERMANs Your Honor, I renev 
ay objection. This is not a business record. 

T1IE REFEREE: Do you have knowledge of 
the lease with West Cash 1 CarryT 
THE WITNESS: Yes, sir. 

THE REFEREE: What is that knowledge 
based onT 


THE WITNESS: The knowledge is based 
on * review of the files in the receiver's 


i 






1 


Q 34 

possession, in tho office, when I reviewed 

J 

* 

no leter then Friday. 

THE RBFBRBE: X will sustain the objec¬ 


tion as to the docuaent. I will leave the 
testimony in as to the West Cash | Carry lease. 
MR. ZIMMERMAN: Your Honor, there is 


nothing to cross-examine on, 


THE REFEREB: Cross-examine the lease. 

MR. ZIMERMAN: That is right. It is 
hearsay unless I can see it. I don't know what, 
the terns are. I understand there is pro- 

t 

J 

bably an option renewal. 

THE REFEREE: I will sustain your objec- 

* 

tion except I will take judicial notice of 

I 

this docuaent filed with ae and the allegations 
aade in support ot it. 

MR. ZIMMERMAN: I would like to object 
to any testimony with regard to the other 

i 

subleases until such tiae that they are pro¬ 
duced in the court. 

THE REFEREB: I will sustain that 
objection. I will take Mr. Flanagan's state¬ 
ment only as to his knowledge from the records 
of the debtor as to what the total of those 



Q 35 

!••••• add up to in dollars, that auch and 


not aore, and I have already heard on that 
froa Mr. Flanagan, nanely, seventy-three hun¬ 
dred forty dollars payable to Mr. Ziaaeraan's 
client, including taxes, a yield of ninety- 
six hundred two dollars a month. Baking a 

i 

difference of twenty-two hundred sixty dol- 
^rs, or so. Just as the place now stands, as 
the figures now stand without more, without 

i 

the new agreement with West Cash * Carry and 
without changing its lease or entering into 
a new lease. 

Is there anything moref 

MR. SANDLER: Mr. Ziaaeraan has cross* 
exaained • • 

MR. ZIMMERMAN: That was a voir dire 
on the evidence. 

THE REFEREE: Anything aore? 

. 

MR. SANDLER: I aa through, Your Honor. 

THE REFEREE: Mr. Ziaaeraan, have you 
examined? 

MR. ZIMMERMAN: I aa finished with this 
witness. 


THE REFEREE: Thank you, Mr. Flanagan 




1 
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16 i! 

IV 
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18 1 
19 1 
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21 I 


22 !| 


23 

24 ij 

25 


!i 


Mr. Guy? 



MURRAY J. GUY, having bean duly sworn by 
Honorable Roy Babitt, was examined and testi¬ 
fied as follows: 

THE REFEREE: Please give your full 
name and hone address to the reporter. 

THE WITNESS: Murray J. Guy, 74 Brair 
Brae Road, Stafford, Connecticut. 

MR. SANDLER: Will you stipulate Mr. 
Guy's qualifications? 

MR. ZIMMERMAN: Yes. 

THE REFEREE: Have you visited those 
premises recently, Mr. Guy? 

THE WITNESS: Yes, I have. 

4 

THE REFEREE: What is the physical 
condition in your judgment, what is needed, 
how much money is needed? 

THE WITNESS: I visited the premises 
on April 20th. 

THE REFBRBE: Of this year? 

THE WITNESS: Yes, and I made arrange¬ 
ments to repair a majority of all defaults in 





th« building to include extensive roof re¬ 
pairs - - 


i 


THE REFEREE: How such is that? 

THE WITNESS: Twenty-seven hundred six¬ 
ty dollars, door repairs, three hundred twen- 

J 

ty dollars - - 


THB REFEREE: These are coaaitaents 
for the jobs to be done? 

THE WITNESS: These are jobs completed. 
THE REFEREE: Continue. 

THE WITNESS: We have committed and 


! 

| 

I 

j 

i 

i 




i 


should complete maybe as even as early as 
today track repairs and fire sprinkler systea 
repairs. That building then - - 

THE REFEREE: How much are those 
repairs? 


THE WITNESS: Six hundred eighty dol¬ 
lars total. In ay opinion, then, the only 
additional work that would be needed on the 
property, and I an not saying it does need it 
now, within a year or a year and a half, 
aaybe, is that place should be painted. 

THE REFERBE: Would that be part of 
a program to paint conparables in the area, 


<a> 


» 





II 

! 

I 

t 

38 


2 

or In the country, or part of a continuing 


3 

programT 


4 

THE WITNESS: Yea. 

• 

5 

A 

THE REFEREE: Hr. SandlerT 


V 

7 

1 

DIRECT-EXAMINATION BY MR. SANDLER: 

* 


8 

Q Mr. Guy, with the completion of the 


» I 

two remaining items which you testified nay be com¬ 


10 

pleted today at a cost of which is six hundred eighty 


ii! 

dollars, is there at the present time the need for 


12 i 

any further repairs exclusive of the routine main- 

o 

13 | 

tenancef ! 

i 

14 A Not that I an aware of. 


15 

i 

THE REFEREE: Bumpers, the parking 

l 


16 

pavements, all the other things we have heard 

j 

17 

about in this long taleT 


18 

< | 

THE WITNESS: That building should not 


1 

19 ; 

| 

need any repairs. Essentially, I put it in 


20 i 

good shape for them. 

i 

21 

i 

Q With respect to routine maintenance. 

22 i 

and I put this question this wuy because Mr. Zimmerman 

| 

23 

indicated he would stipulate it would be the two 

t 

i 

24 

cents per square foot you previously testified to 

25 

with respect to other warehouses - - 

II 1 


I 


(£> 39 1 

A Yes. 

MR. SANDLER: Do we have a stipulation 
on that, Mr. Zimmerman? 

MR. ZIMMERMAN: Yes, we do. 

I 

THE REFEREE: Is there going to be a 

i 

stipulation that as far as the record now 

i 

stands in those proceedings - - I think, in 

I 

any event, it should be made clear none of 
these cases is treated as a separate entity. 
They are all part and parcel of a total of 
fifty matters litigated and certain testimony 
in one will be held referrable to all • - that 

would include the allocation at this point of 

. 

about seventeen hundred dollars per month for 
the general allocation of overhead expenses 

i 

in New York referrable to all of the proper¬ 
ties . 

MR. SANDLER: That's of all items 
including maintenance, Your Honor. 

THE REFEREE: We had heard from the 
receiver as to what amount of general over- 
head would be attributable to each building 

j 

in the Overmyer complex just to give us a 
figure of - - what was thatT 


<ar 





1 




6 *<> 

MR, ZIMMERMAN: Twenty thousand dollars, 
THE REFEREE: A year? 

MR. ZIMMERMAN: A year. 

THE REPBREE: For each buildingT 

i 

MR. ZIM4ERMAN: Yas. 

THE REFEREE: Which is about savontaan 

hundred dollars a month. 

■ 

MR. BLUM: But, that's an average. 

| 

MR. SANDLER: That twenty thousand dol- 

I 

larj includes maintenance, includes Insurance, 
and a 1 so includes the receiver's costs of 

administration. 

& 

MR. BLUM: And it is an average. Your 

Honor. 

MR. ZIMMERMAN: Tiwt is a conclusion 
that I don't believe is warranted by the tran¬ 
script of April lath. 

THE REFEREE: It doesn't really matter. 
MR. ZIMMERMAN: We already asked the 
Court to take judicial notice of the April 
lath testimony. I assume that the receiver and 
debtor join in with me in that roquest sub- 
joct to any re-examination the Court night 
mako subject to their notion which I am inform- 
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2 

•d hat baan nade yesterday. 


• 

3 

4 

MR. SANDLER: No further quattlont. 



1 

5 ij 

jl 

CROSS-EXAMINATION BY MR. ZIMMERMAN: 

i 


6 ij 

Q Mr. Guy, you tastlflad to four kinds 

i 


7 

ij 

of rapairs totaling approxiaataly thirty-aavan hundrad 



8 lj 

sixty dollars. 



9 

Would this all ba classlflad in tarns 



10 i 

u 

of tha ragular aalntananca for this building, tha 



»i 

regular aalntananca that is includad at two cants a 



12 ! 

squart foot? 



13 • 

A Yas. 



14 

|| 

ti 

Q So that you would say for tha yaar 



i5 ; 

1; 

wa would ba talking about an axpandltura on this 



16 j| 

building which is substantially fifty parcant hlghar 



•'. 

than tha two cants a squara foot? 



16 

» 

A I only put ona hundrad thirty dollars 



1! 

19 j! 

into that building tha praviaus yaar. 



20 ! 

Q Wa ara talking just about this yaar. 



2i 



• 

22 '! 

two cants a squara foot for this particular building? 



1 \ 

A I don't think you can lsolata that 



1 , 

A* 




2^ 

two or three-year averages aiaiaua so you can't do one 

• 



/ 
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5 II 
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6 i! 
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9 ii 


it 


10 

11 
12 

13 

u 

*1 

14 ' 


16 ii 

•I 

17 i| 

18 j| 

ll 

19 |! 

20 

21 

22 |l 


23 


24 
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job - - 


Q Mr. Guy, I an not contesting. - Z an 

consenting to and agreeing with two cents a square 
foot despite my prior practice. 

What I an saying is this is one of 
those buildings that for this year exceeded that aver* 
age, is that correct? 

A I don't really think that I would go 

along with that because in ny testimony I think I said 
two cents a square foot for rountine, ongoing mainten¬ 
ance. 


Also, I have stipulated or testified 
that in addition to that for extraordinary items, and 
so on, we have held back as much as a penny which means 
three cents you are looking at. 

Q Are you testifying that the roof 
repairs, the door repairs, the track repairs and sprink-! 
ler repairs are outside or any part of it is outside 
the ambit of routine maintenance? 

A Yes. We replaced the expansion joint 
on the building which is something you do once in ten 
years. 


Q How much did that cost? 

A Seven hundred eighty dollars. 



1 



t 
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1 

THE REFEREE: 

When was that? 

3 j 

THE WITNESS: 

| 

I did it along with the 

4 1 

| 

roof repair. It ia 

part of that price. It 

5 

! 

ahould never happen. 

really. 

Q What la It going to coat to paint thia j 

7 

• 

i 

building? 


1 

3 

1 

A I auppoae aeven thouaand dollara. 

1 

9 : 

1 

THE REFEREE: 

When will that be expected 

1 

10 

to be done? 


11 

THE WITNESS: 

If not next suaner, the 

1 

12 

| 

turner after. 

| 

13 

THE REPERBE: 

If not '7S, aaybe '76? 

14 j 

THE WITNESS: 

I would think. 


THE REFEREE: 

Is that in keeping with 

16 

1 

your prograa for conatant refurbishing? 

IV 

THE WITNBSS: 

Yes. 

16 

i 

THE REFEREE: 

That's part of a separate 

1 

19 ; 

4 

budget which you testified to many tines, the 

2° , 

overall sprucing up 

I 

of the exterior. 

21 

HR. ZIMMERMAN 

1: No further questions. 

22 • 

i 

MR. SANDLER: 

No further questions. 

1 

7 7 

l 

MR. BLUM: No questions. 

l f 

MR. ZIMMERMAN 

1: Your Honor, I think 


25 


I would like, again, on rebuttal to juat put 




1 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 ? 

i 

14 I 

is !i 


16 ij 

i 

i 

17 

i! 


18 

19 

20 
21 
22 


23 

24 ij 
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into evidence - - I would like to note that the 
answer of the receiver which has been adopted 
by the debtor states in Paragraph 19A that the 
default under the lease had been cured in the ! 
plan of arrangeaent. I would like the Court to 
take judicial notice - - 

THE REFEREE: Of the plan that has been 
offered? 

MR. ZIMMERMAN: No, of the receiver's 

I 

application attached to a notice of notion 

I 

and application to consolidate the proceedings,j 

I 

Paragraph 18 of which says that the plan pro- 
posed by the subsidiary corporations, the 
parent corporation, has not been accepted. 

THE REFEREE: All right. I think it 
ought be noted at the outset this is a hybrid 
notion in that it alleges basically a default 
either accruing during the period of the re¬ 
ceivership, that is to say, taxes for a period ; 
prior to the recoivershlp but which accrued 
during the stewardship of the receivership. 

And, it involves a non-default in rent prior 
to the filing of the petition. 

It la, thus, unlike the possibly forty- ! 


I 





<?« I 

five or fifty cases which the Court has already 

| 

tried and upon which it has reserved decision 
which involves the question of whether or not 

■ 

a termination clause by reason of the filing 
of a bankruptcy or an arrangement petition is 
enforceable generally, and in the context of 
this case. Therefore, it is ay purpose in 

i 

announcing my decision in this contest to 
as narrowly as possible adhere to the facts 

i 

presented here, so as not in any way to give 
suggestion that the Court at this point has 
made up its mind as to the issues of law and 
the facts presented in those other litigations. 
Basically, this is a case brought on 

i 

by the owner-lessor of property in Tampa, 

Florida Why the receiver should not be direct¬ 
ed to turn over that property upon the ground 
that he has been late in the payment of the 
charges for use and occupancy during the stew¬ 
ardship of the receiver. The Court does not 
feel in the context of the pleadings here it 
is necessary to go into the question of whethe^ 
or not the filing of the petition here has 
terminated the lease, nor is it necessary to 

i 








go into tho question at this tlu of whether 
or not tho occoptonco of tho receiver's uso 

f 

and occupany following tho filing of tho 

petition constitutes a waiver. 

_ 1 

Tho Court will note, however, from the 

evidence there is approximately a six to eight 
week lag in the discharge of the receiver's 
obligation to keep the use and occupancy of the 

j 

premises, all of those premises, current. That! 

i 

is to say, the monies due the landlords for 
the period of Hay will probably not be paid 
until the end of June; the use for the period 

I 

of April was not paid until close to the end 
of May, if not the very end of May. Since, 
typically, use and occupancy is due on the 
1st of the month, it seems clear and the Court 
finds there is a two-month default by the 
receiver. 

At the same time, the Court because of 
its intimate knowledge of these cases and 
its overall jurisdiction over the life of any 
Chapter XI, in keeping with the scheme of 
^ on f*'***» notes there has been some reduction 
in the receiver's use and occupancy; there have 



4 ” 

b»«n premises restored to tho owners bocauso 
It was concluded by the receiver and debtor 
these were not viable enterprises which would 
conceivably play a part In the rehabilitation 
of the debtor assuming, of course. It Is able 
to be rehabilitated within the context and 
scheae of the Chapter XI arrangement pro¬ 
ceedings under which it finds itself. 

The notion Is in all respects at this 
point denied. The reasons for the denial are 
as follows: 

Number one, it is an Inherent power 
of this Court to keep a debtor In possession 
of Its property, at least until it’s able to 
coae to an accord with its creditors, whether 
in a plan or otherwise, and there is no doubt 
of that power, and I rely prlaarily at this 
juncture on in re: Lane Poods, a decision of 
Judge Velnfeld of this Court. I adopt all of 
that decision for the purpose of this contro¬ 
versy save for what might be implicit In 
Judge Welnfeld's language that the stay might 
at some point be terminated or that the debtor 
could re-negotiate a lease, a new lease, with 


4 
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the landlord. I do not adopt that and do not 
find that tha loaaa has in any respact baan 
terminated. 

I also nota for tha racord that even 

i 

casting tha facts nost favorably In favor of 
tha landlord, 72 Barrow Straat Raalty Corpora¬ 
tion, that on those facts casting thesi in thalr 
favor it would appear that this is a property 
which yields a reasonable profit to tha debt¬ 
or, and in tha Judgnant of both tha debtor 
and tha receiver, that property night wall be 
instrumental in tha debtor's continued vlabil- 
ity and its ability to cone to a successful 
accord with its creditors by filing a plan and | 
having tha wherewithal to translate that plan 
into tha order of confirmation which terminates 
these proceedings in Chapter XI and which sends 

the debtor forth rehabilitated. 

I am not at this point prepared in the 
face of what appears to be no pre-petition 
default - • although technically there is a 
default in that the 197S taxes were due but 
were not payable until after the proceedings 
were begun and after the receiver took ever - - 




I 







!| 


1C i! 


i{ 





24 


$49 

I aa not prepared to rastoro property to a 
landlord on those facts where the essence of 
such grant would be to give the landlord a 
windfall by hi* realising the profits which 
the debtor has fro* the sub*tenants, in keeping 

ft 

with the subleases, and I put aside for the 
aoaent the question of whether or not the lease 
with West Cash I Carry will be or will not be 
rejected under the authority of Section 313(1) 

l 

of the Bankruptcy Act wherein that individual 

i 

or the conpany, if it wishes to stay in the 
prealses, eight have to negotiate a lease aore 
in keeping with the going rate, as has been 
testified to by Mr. Flanagan. 

I rely for that proposition and that 
proposition alone on the decision by District 
Judge Judd in the Eastern District of New 
York in the Queens Boulevard Liquor case which 
I understand was argued to the Court of Appeals 
for the Second Circuit, and I also understand 
was affirmed. But, at present, I rely on the : 
decision of Judge Judd because there there was 
a default of at least a aonth and an lamediate 

| 

| 

tender. Here I find no default and X think 


I 

l 





1 


5 

6 ;i 

it 

7 !■ 

8 

9 , 

10 | 

11 ! 


13 i* 


;*> 


15 !' 


16 ' 


17 

;i 

18 i 

19 

20 ii 
21 ^ 


22 


23 


24 


25 


? so : 

it would be unconscionable for this Court in 
the exercise of its Chapter XI jurisdiction 
and the exercise of its equitable function, 
as recently reaffirmed by the Supreme Court 

^ I 

in Bank of Marin against England, that basical* 
ly we exercise equitable principles in the 

j 

course of our jurisdiction, and it would seem 

I 

to me to be incomprehensible that Congress 
could have intended that the entire rehabili¬ 
tative scheme of Chapter XI would be defeated 
by restoring property to a landlord where there 
has been no default and giving the landlord 

! 

the benefit of all of the profits that the 
subleases yield to the debtor, and which the 
debtor needs in the exercise of its business, 

' 

and in the expectation that profitable ventures 
such as this will play a part in an order 
confirming the plan. And, on the very limited 
and narrow facts presented in this dispute, 

I 

I once more want to state I make no finding 

| 

that the lease has been terminated on the bank- 
ruptcy petition. I make no finding that any¬ 
thing has affected the lease. 

I simply follow the route suggested 



by the last affirmative defense suggested in 
the answer, namely, this is a Court of Equity 
attesting within Congress' scheme to rehabili¬ 
tate a debtor. I do not believe this landlord 
has been impeded, a word used by District 
Judge Brient in a decision affirming this 
Court's decision in the matter of Unishops, 
Inc., later affirmed on other grounds by the 
Court of Appeals for the Second Circuit in 
March of this year. 

There Judge Brient opined the fact 
that firm clauses such as these should not be 
enforceable, particularly where the landlord 
has not, to use his words, been impeded. 

I think the Court is bound by the 
decision in Finn against Meehan - - I think 
it's 325 U. S. or 300 U. S., it doesn't mat¬ 
ter because we will get you the right citation. 
There the Supreme Cour. concluded that clauses 
such as these are, indeed, enforceable. Judge 
Judd agreed with that and, nonetheless, found 
in the exercise of an equitable jurisdiction 
there could be appropriate circumstances in 

v 

which the Courts wouldn't enforce the termina- 


I 










tlon of tho debtor's estate in the property to 


return the property to a landlord for the pur* 
pose of that landlord achieving a substantial 


profit. 


The Court goes no further than that and 
cites all parties concerned to the decision by 


the Third and Fourth Circuits referred to by 


Judge Judd in his decision in Queens Boulevard 
and, also, the remarks of Supreae Court Justice 


White, dissenting froa the denial of certio- 
rary in one of these and wondering about the 


continued vitality of Finn against Meehan. 


The notion is in all respects denied. 


It is so ordered. For purposes of an appeal 


under Part • of the bankruptcy rules, Mr. 


Zianeman, you aay consider your tiae under 


Section 39C of the Bankruptcy Act to be running 

I 

froa now. I will nerely aake a neaorandun 


endorsement on the papers that the notion is 

I 

denied for the reasons set forth on the record. 

i 

So ordered. 

MR. ZIMMERMAN: May I request certain 


clarifications of your decision at this 
pointT 




1 


THE REFEREE: Yes. 


d? 53 


MR. ZIMMERMAN: Is it Your Honor's 
decision that he is not making any determination 
of the issue as to whether or not the lease is 
terminated on the basis of the default pro¬ 
vision in the lease, but is only determining 
that the landlord's request for possession 
of the premises is denied on the basis of Lane 


Foods7 


THE REFEREE: That is basically what 


I have done. 

MR. ZIMMERMAN: Then, Your Honor, there 
is no finding of fact that there has not been 
a default under the lease. 

THE REFEREE: I made no finding with 
respect to the lease. I stated in the record 
what I consider the facts to be. I do not and 
I don't think anyone should conclude these 
add up to a default as a matter of law. I do 
no more than express what the evident* showed 
as to defaults as of the time of the petition. 
I don't use the wtnd "default” legally. 

If you wish to appeal, Mr. Zimmerman, 
you may follow the procedure now set forth by 


/ 


* 


0 






1 

| 

| 
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2 


Part 8 of the bankruptcy rule*. Your time 

3 


begins from today under Section 39C. 

4 

t 

MR. ZIMMERMAN: May I, in the presence 

• 

5 


of the Court, ask how soon I can have the 

6 

i! 

1 

transcript? 

7 

\ 

MR. RAYVID: Monday. 

\ 

8 


MR. ZIMMERMAN: May I ask that the 

9 

II 

applicant be given an additional twenty days 

10 

if 

i 

to perfect his appeal? 

11 

1: 

THE REFEREE: I think I should have 

12 

•i 

jj 

that in writing. I think the new rules con- 

13 


teoplate an order. I feel Much tidier working 

14 


with an order, particularly since the Saint 

15 


Regis paper in the Fifth Circuit. I think the 

16 

•• 

outside reach I can give you is up to thirty 

17 


d_, s. 

l f 

•i 

MR. ZIMMERMAN: Up to thirty? 

19 


THE REFEREE: I will give you the 

20 


i 

maximum authorized by Rule 801. 

21 


MR. BOOTH: The receiver will consent. 

22 


THE REFEREE: That's nice of you, Mr. 


23 

1 

Booth, since I was going to do it anyway. Mr. 

• 

24 


Zimmerman, thank you, and Mr. Fixell, thank 


25 ; 


you. 

i 

j 



* 



C ss 

MR. ZIMMERMAN: Nould you like the 
exhibits? 

THE REFEREE: J think if you are going 
to appeal, each party should be responsible 
for his own exhibits. Thank you, gentlenen. 
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